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                           Fact Sheet 

 

E-Cigarette Taxation:  Frequently Asked Questions 

Over the past few years, the sale of e-cigarettes and related products 

has expanded exponentially. Since there is virtually no federal 

regulatory oversight of the e-cigarette market, many state and local 

governments have scrambled to enact a variety of restrictions on the 

sale and use of these products.  While most states have enacted youth 

access restrictions and a few states, along with many local 

governments, have included e-cigarettes in smoke-free laws, the latest 

frontier in e-cigarette regulation seems to be taxation.   

 

Taxation is unique because it is an area in which the U.S. Food and Drug Administration has no 

regulatory authority so, unless Congress were to act, the taxation of e-cigarettes is solely in the 

domain of states and, where allowed by state law,  local governments.  Because every state’s tax 

code is different, it is essential to work with an attorney who is familiar with your jurisdiction’s 

tax code to ensure that any tax is appropriately tailored to meet your policy needs.  In other 

words, there is no one-size-fits-all approach in this complicated policy area.  This fact sheet 

answers a few of the most frequently asked questions about taxing e-cigarettes and related 

products.
1
 

 

Q:  Why tax e-cigarettes? 

 

A:  Most e-cigarettes contain nicotine, an addictive drug. Nicotine itself is harmful to health.  In 

addition to acute poisoning risks, exposure to nicotine has been shown to harm both maternal and 

fetal health during pregnancy, and may have a lasting negative impact on adolescent brain 

development.  Therefore, decreasing the prevalence of nicotine use, especially among children, 

can significantly benefit public health. Increasing price is one way to accomplish this goal. 

Studies have shown that increasing the price of tobacco products results in a decrease in 

initiation by new users and a decrease in the amount of tobacco use by current users.
2
  This is 

especially true among youth, who are the most price-sensitive consumers.  Therefore, increasing 

the tax on e-cigarettes would help accomplish important public health goals.   

 

Most e-cigarettes contain nicotine that is derived from tobacco and are tobacco products.
3
  

Therefore, they should be taxed as tobacco products to maintain an equitable tax burden.  

Excluding them from tobacco taxes serves as a de facto discount, which could lead to higher 

initiation rates and increased use.  Also, it is clear that quitting all tobacco products, including e-

cigarettes, is better for one’s health than using e-cigarettes.  Studies have not shown e-cigarettes 

to be effective tobacco cessation products.  In addition, preliminary research has shown that 
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aerosol from e-cigarettes may pose health risks to bystanders.
4
  For these reasons there is a 

strong policy rationale for treating e-cigarettes as tobacco products in all facets of a jurisdiction’s 

regulatory structure, including taxation. 

 

Q:  Which products should be subject to the tax? 

 

A:  When determining which products to tax as e-cigarettes, be sure to consider the breadth of 

products on the market.  This includes disposable products that resemble cigarettes, refillable 

devices in countless shapes and sizes, cartridges, flavored e-juice, batteries, carrying cases . . . 

the list goes on and on.  In addition to deciding which products should be subject to the tax, 

clearly identify the jurisdiction’s policy intentions and carefully draft definitions that will 

accomplish those goals.  This can be tricky, so working with a tobacco control attorney early in 

the process to identify the risks and benefits of different approaches and to assist in drafting 

definitions is of paramount importance. 

 

Looking at the different e-cigarette parts and products on a continuum can be a helpful way to 

identify which ones should be subject to the tax.  A good starting point is with the consumable 

material, or e-juice.  Presumably, any tax on e-cigarettes would include a tax on e-juice that 

contains nicotine.   

 

The next question is whether the tax should also include e-juice that does not contain nicotine.  

While some argue for excluding non-nicotine e-juice since it does not technically contain 

tobacco, there are also strong policy arguments for including all e-juice in the tax.  Regardless of 

the ingredients, the substance will be inhaled into the user’s lungs.  While there may be some 

disagreement regarding the severity of the health effects of such action, there can be little debate 

that inhaling propylene glycol and flavoring components into one’s lungs is not healthy.   

 

In addition to the health argument, practically speaking, it is very difficult to determine which 

products contain nicotine, making enforcement difficult.  To date, there are no ingredient 

disclosure requirements for e-cigarettes at the federal level and tests have shown significant 

discrepancies between the amount of nicotine claimed to be in a product and the actual amount.  

In fact, some products that claim to be nicotine-free, or that claim to use nicotine derived from a 

source other than tobacco, have been shown to contain nicotine derived from tobacco.
5
   

 

Combining this uncertainty regarding health effects with a unique market in which products are 

essentially “manufactured” at the retail level based on individual customer preferences, it 

becomes very difficult for enforcement officials to determine which products should be subject 

to the tax.  Since testing all products at the retail level is simply not feasible, jurisdictions that 

decide to tax only products containing nicotine should presume that all products contain nicotine 

unless proven otherwise.  Ultimately, however, whether or not a jurisdiction taxes all e-juice is a 

policy decision, but the ramifications of that decision should be carefully considered and planned 

for at the policy development stage.   

 

In addition to e-juice, component parts can be subject to the tax based either on how they are 

sold or their functionality.  In Minnesota, for example, e-juice is taxed as a tobacco product if it 

contains nicotine derived from tobacco.
6
  However, the devices are only subject to the tax if they 
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are sold with e-juice containing nicotine in cartridges that cannot be removed.  In other words, in 

Minnesota, disposable devices are considered tobacco products under the definition of tobacco 

products and, therefore, the entire unit is subject to the tax. If the device is sold separately from 

the cartridge, it is not taxed as a tobacco product.  In addition to the Minnesota tax, other 

approaches have spanned the continuum.  Several jurisdictions have attempted to tax only the 

consumable material by volume or active ingredient.  Others have proposed, but not yet enacted, 

a tax on the e-juice and all component parts.   

   

Perhaps the best practice is to broaden the tax base to include all e-juice and parts of the device 

necessary for its operation.  This approach would tax all essential components, but not other 

accessories, such as carrying cases or lanyards.  The key advantage of this approach is that it 

would include the refillable devices sold at convenience stores, as well as the mix and match 

component parts that are often sold separately at vape shops.  One issue to consider, however, is 

how to tax products that might have a universal application, such as certain batteries or universal 

charging cords. A possible option is to exempt those items from the tax if they are sold 

separately.  This might prevent the possibility of legal challenges that could arise if identical 

products, such as AAA batteries, are taxed at different rates at different stores.    

 

As mentioned above, after deciding which products are to be taxed, governments need to develop 

workable definitions to achieve those policy goals.  One possible definition to tax all e-juice and 

the operating components is the following: 

 

“Electronic smoking device means any device that can be used to deliver aerosolized or 

vaporized nicotine to the person inhaling from the device, including, but not limited to an 

e-cigarette, e-cigar, e-pipe, vape pen or e-hookah. Electronic smoking device includes 

any component, part, or accessory of such a device, whether or not sold separately, that is 

used during the operation of the device.  Electronic smoking device does not include any 

battery or battery charger that is sold separately.  In addition, electronic smoking device 

does not include drugs, devices, or combination products approved for sale by the U.S. 

Food and Drug Administration, as those terms are defined in the Federal Food, Drug and 

Cosmetic Act.” 

 

Q: Where should the tax be levied? 

 

A:  Again, the unique nature of e-cigarettes makes this a more complicated question than it 

seems to be on the surface.  For most tobacco products, the product is sold to the customer in a 

form that is identical to that which is passed through the wholesaler or distributor.  Because of 

the popularity of vape shops, e-juice is often mixed at the retail level to accommodate a 

customer’s specific flavor and nicotine concentration preferences.  This means that a new, more 

valuable product is essentially being manufactured at the retail level.  Determining how to 

capture this added-value in the tax base is jurisdiction-specific and can be complicated absent a 

comprehensive, statewide retail licensing system.  If the current tobacco tax is collected through 

a licensing system, one possible approach is to require retail stores to obtain a state tobacco 

license if these products are mixed onsite, or are not purchased through licensed distributors or 

wholesalers.  Also, defining mix-your-own vape shops as “manufacturers” can be a way to levy 

the tax on the final cost of the product.  Since every jurisdiction uses a different approach to 
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collect the tax on tobacco products, it is important to review the current structure to determine 

whether an e-cigarette tax can be integrated into it or if the existing system should be updated.   

 

Q:  What should the tax rate be for e-cigarettes? 

 

A:  There is some disagreement within the public health community as to the appropriate tax rate 

for e-cigarettes, and whether it should mirror the tax rate for cigarettes or other tobacco products. 

Cigarettes are often taxed at fixed rate per pack, while other tobacco products are often taxed as a 

percentage of price.
7
  Because of the tremendous product diversity and different concentration 

levels of e-juice, determining what amount of e-juice is equivalent to a pack of cigarettes can be 

difficult, if not impossible.
8
 Also, given the uncertainty of the health effects of these products 

and the likelihood that they can serve as a gateway to other tobacco products, taxing them at the 

same rate as other tobacco products would seem to be the preferred approach.   

 

Q:  How should the tax be structured? 
 

A:  While some jurisdictions have enacted, or are considering, a tax based either on the volume 

of the e-juice or the amount of nicotine, both of these approaches have some inherent problems.  

In each case, accurately calculating the tax would be extremely difficult since each retail 

transaction could include a different calculation.  In addition to the practical problems, both of 

these approaches could have negative unintended consequences.  For example, assessing a tax on 

the volume of e-juice, especially if it is limited to nicotine-containing e-juice, could result in 

more sales of highly concentrated e-juice, or the sale of pure nicotine separately from the flavor, 

which could then be mixed at home.  Nicotine exposure can be fatal, so mixing these products at 

home without adequate safety precautions is likely to result in more exposure incidents.
9
   

 

Ideally, an e-cigarette tax would be in the form of an ad valorem tax (based on the value of the 

product), that is assessed on the final product at a rate that is on parity with other tobacco 

products.  If the breadth of the tax is wide, as discussed above, this would decrease the incentive 

to sell products separately.  Also, by defining e-cigarettes as tobacco products and taxing them as 

such, the enforcement agency can include them in the existing tax structure rather than creating 

an entirely new system.  Finally, an ad valorem tax contains an automatic inflation adjustment, 

since it rises as the cost of the product increases.       

 

Q:  How will this be enforced? 

 

A:  The enforcement component of any regulation is extremely important and yet frequently 

overlooked at the policy development stage.  Since every jurisdiction is unique in how it collects 

its tobacco taxes, it is important to seek input from the start from those who will be in charge of 

enforcement.  Ideally, an e-cigarette tax will be treated as a tobacco tax, so the existing 

framework can be used.  Moreover, the lessons learned from collecting taxes on other tobacco 

products can inform how the e-cigarette tax can be structured and implemented. 
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Contact Us 

 

Please feel free to contact the Tobacco Control Legal Consortium at 

publichealthlaw@wmitchell.edu with any questions about the information included in this guide 

or to discuss any concerns you may have about implementing such a policy. 

 

Last updated:  March 2015 
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