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Commissioner Robert M. Califf, M.D.

c/o Dockets Management Staff (HFA-305)
U.S. Food and Drug Administration

5630 Fishers Lane, Room 1061

Rockville, Maryland 20852

RE: Docket No FDA-2021-N-1349 for “Tobacco Product Standard for Menthol in Cigarettes”
Dear Commissioner Califf:

On behalf of the Public Health Law Center, a national non-profit organization that works with
states and localities to support and advance public health and commercial tobacco regulation, we
are providing jurisdiction-specific data on how four U.S. communities have recently taken steps to
restrict sales of flavored tobacco products (often including menthol). We are submitting these
four case studies to support the FDA’s proposed rule to issue a tobacco product standard to
prohibit menthol in cigarettes, cigarette components, and parts.

States and local communities play a critical role in ensuring that commercial tobacco policies are
drafted and implemented to address health disparities. Flavored tobacco product sales policies,
such as the FDA’s proposed rule, need to be centered on health equity and on reducing harm to
populations disparately impacted by the use of flavored products (often populations of color and of
lower socioeconomic status).

Several U.S. communities have moved forward in recent years to restrict sales of flavored tobacco
products, including Chicago, San Francisco, Massachusetts, and Edina, Minnesota. The following
case studies from these four jurisdictions describe different challenges and experiences
throughout the policy process and are included to demonstrate the value of partnering with target
communities and of working to ensure that an equity lens is applied from the time a flavor policy
is formulated, developed, and adopted through its implementation, enforcement, and evaluation.

Given the significant number of lives the proposed product standard for menthol cigarettes will
save by reducing tobacco use and nicotine addiction and by advancing health equity among those
disparately impacted by the use of flavored products, the Public Health Law Center urges the FDA
to implement the proposed rule quickly.

Sincerely,

Q,,&mm.%

Joelle Lester
Director of Commercial Tobacco Programs

P: 651.290.7506 F: 651.290.7515 875 Summit Avenue, St. Paul,
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Chicago’s Flavored Tobacco Products Policy
Overview

In December 2013, Chicago became the first city in the U.S. to restrict the sale of all flavored
commercial tobacco products,! including menthol.2 Part of Chicago’s campaign to curb
youth smoking, the ordinance restricted the sale of menthol flavored cigarettes and other
flavored tobacco products within 500 feet of any school located in Chicago, except for retail
tobacco stores dedicated primarily to the sale of tobacco.3

Laying the Groundwork for Action

Before Chicago instituted its flavor ban in 2013, studies found that 10.7 percent of Chicago
high school students reported smoking.4 Although this statistic reflected a 3 percent
decrease from a similar survey conducted in 2011, the number of high school students
who smoke remained high and steeply skewed when it came to the popularity of menthol
products among first-time smokers, Black individuals, and other racial and ethnic
populations within the city.® In Illinois overall, 14.1 percent of high school students
reported smoking in 2012.7 At that time, nearly 10,600 Illinois kids were becoming new
regular daily smokers each year.8

Chicago’s Mayor Rahm Emanuel, who had tobacco control experience at the federal level,
championed the City’s efforts to address the youth menthol tobacco problem.? Following
the FDA’s report on the impact of menthol, Mayor Emanuel called for the Chicago Board of
Health and Department of Public Health to work quickly to identify “winnable” and
“community driven” policy solutions to curb flavored tobacco use among youth in July
2013.10

By September 2013, Chicago public health officials had connected with more than twenty-
four community organizations and several local policy makers, and had reached out to
populations disproportionately affected by menthol cigarette use.l! Four town hall
meetings were held in neighborhoods with large Black, Latinx, and LGBTQ+ populations.12
Spanish interpreters assisted at two of these meetings.13 Several hundred Chicagoans
attended the meetings, including youth, health care workers, social service providers, faith
leaders, and elected officials.1* Partnerships were formed with both traditional
organizational stakeholders (such as the American Cancer Society) and with allies new to
tobacco control (including the Coalition for Asian Substance Abuse Prevention, the Chicago
Hispanic Health Coalition, the LGBT Advisory Council, and others).15

The City framed the menthol tobacco problem not just as a public health concern, but as a
social justice issue,1® emphasizing that the tobacco industry had targeted communities and
youth of color with its menthol marketing.1” Because of structural health care access
barriers, this tactic targets youth who are more likely to become life-long smokers.18



Chicago’s Menthol Ban

In the fall of 2013, the Chicago Board of Health and Department of Public Health released a
comprehensive report that summarized its community engagement work and policy
recommendations.1? One policy recommendation was a ban on the sale of all flavored
tobacco products, including menthol, within a 500-foot radius of schools.2? This policy was
strongly endorsed by Mayor Emanuel and was ultimately adopted by the city council by a
wide margin, though not without challenge.?!

Preparing for Opposition

The flavor ban faced opposition from 377 tobacco retailers who would be impacted by the
law.22 These retailers argued that including menthol cigarettes in the ban was unnecessary
given that these products were already subject to all the same regulations as all cigarettes
and because the disproportionate level of youth menthol use was due to enabling adults
who purchase for minors, and the result of illicit (black market) sales.23

Furthermore, because menthol product sales make up a significant share of the tobacco
market, litigation was anticipated.24 To prepare, Chicago attorneys conducted legal
research to establish that the City had authority to regulate flavored tobacco products.z> A
20009 First Circuit appellate decision upholding New York City’s flavor ordinance (which
exempted menthol products and tobacco retailers) and a 2013 appellate decision from the
Second Circuit affirming a similar flavor restriction in Providence, Rhode Island were
encouraging.2¢ Neither ordinance was found to be preempted by the federal Family
Smoking Prevention and Tobacco Control Act.2” Although this case law is not legally
binding in Illinois’s Seventh Circuit, and although both precedent ordinances did not
include menthol products, the City of Chicago concluded that these rulings provided strong
support for the role of state and local governments in restricting the sale and distribution
of tobacco products more stringently than provided by federal law.28

In building its case for the inclusion of menthol in its flavor restriction, Chicago emphasized
its goal of reducing youth tobacco use.?? Restricting menthol allowed the City to target
products that are the source of addiction of nearly half of all teen smokers.30 Also, by
addressing tobacco retailers located around schools, the City was focusing on
neighborhoods where youth (including a high number of youth of color) were exposed to
marketing that promoted menthol cigarettes and other flavored tobacco products and
helped ensure their disproportionate popularity.3!

The Ordinance Itself

The flavor ban ordinance, introduced in November 2013, was passed by a 48 to 2 vote in
December of that year.32 The ordinance prohibited anyone from selling, giving away,
bartering, exchanging or otherwise dealing in “flavored tobacco products, samples of such
products, or accessories for such products at any location that has a property line within
500 feet of the property line of any public, private, or parochial elementary, middle or
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secondary school located in the City of Chicago.”33 (Five hundred feet is approximately 1.5
times the length of a football field or roughly two city blocks.)

All flavored tobacco products, including menthol cigarettes, electronic nicotine delivery
devices, as well as cigars, pipe tobacco, and smokeless tobacco are covered by the
ordinance.3* Although existing retailers are not grandfathered in, an exception does exist
for “retail tobacco” stores dedicated primarily to the sale of tobacco.35 If a retailer fails to
comply with the ordinance, penalties could include the revocation or suspension of its
retail license, as well as fines.36

Implementation

While the flavor restriction ordinance passed in 2013, it was not set to take effect until July
of 2014.37 To prepare for the effective date, the City held public hearings in early 2014 to
educate the community, specifically tobacco retailers about the ordinance.38 In June, the
Department of Public Health promulgated regulations to implement the new ordinance and
letters were sent to all tobacco retailers in Chicago, informing them of the recent changes in
tobacco law, and notifying affected retailers that they needed to stop selling flavored
tobacco products.3? In September, a citywide PSA campaign in collaboration with the
Campaign for Tobacco-Free Kids was launched.40

Challenges

Although the ordinance took effect in 2014, tobacco retailers were provided a grace period
that extended into 2016.4! This was to allow retailers time to spend down their
inventory.42 Beyond that, the City underestimated the amount of time needed to prepare
for the implementation of such a complex law.43 Creating the list of nearly 12,000 restricted
products proved time- consuming, as did identifying the City’s vast number of private and
charter schools and the surrounding retailers.44

In addition, and as expected, the ordinance was challenged in court. In the fall of 2014,
opponents of the ordinance filed two lawsuits challenging the ordinance’s constitutionality.
The first case was brought by a group of convenience store owners while the second suit
was filed by a trade association representing Chicago-based gasoline service stations.45 In
both cases, the plaintiffs sought to delay enforcement of the ordinance, contending that
federal law preempted the City from passing this type of law and arguing, among other
things, that the law would cause their businesses economic harm.#¢ In June 2015, a
judgment was rendered in favor of the City and both cases were dismissed with prejudice
(meaning that neither plaintiff may refile their case).4” The court found that the ordinance
was not preempted by federal law because it did not entirely prohibit the sale of flavored
products.48

Epilogue

In 2016, the flavor restriction ordinance was relaxed to only include retailers within 500
feet of a public, private, or parochial secondary school - an action that reinstated the ability



of retailers near elementary and middle schools to offer menthol and other flavored
products.#? The partial repeal of the ban was urged by retailers, several of whom testified
before the city council stating that the flavor ban had forced them to lay off workers and
had damaged their profit margins.5? Under the modified flavor ban, 154 retailers are still
prohibited from offering menthol and other flavored tobacco products. A 2017 study found
that only 57 percent of these retailers were compliant with the ordinance and did not offer
menthol cigarettes.>1

Despite setbacks regarding the expansiveness of the flavor ban, Chicago has seen youth
cigarette use drop to historic lows. In 2019, only 3.9 percent of Chicago high school
students reported smoking cigarettes.>2 This rate is lower than Illinois’ overall rate of high
school smokers (4.7 percent), suggesting that Chicago’s tobacco control efforts are paying
off.53

The work, however, is not done. While cigarette smoking among Chicago youth is on the
decline, e-cigarette use poses a new threat. In 2019, 16.2 percent of Chicago high schools
reported using some sort of tobacco product (cigarettes, vape products, etc.), representing
a 12 percent increase in general youth tobacco use since 2017.54 To address this problem,
Chicago banned the sale of flavored vaping products, including menthol, in September
2020.55 This action is a continuance of Chicago’s demonstrated commitment to addressing
the public health threat that menthol and other flavored tobacco products pose.

Lessons Learned

Although Chicago’s menthol and flavor restriction policy was a historic first, many other
localities have since followed suit and have implemented policies that have drawn more
praise from tobacco control advocates. When analyzing Chicago’s flavor ban, it is important
to both recognize how it paved the way for other cities to follow in its footsteps and to
acknowledge the policy’s limitations. Consider these important lessons learned:
¢ Understand the political and legal landscape.
Thoroughly research the issue including statistics relevant to the locality. Consult
with legal professions to ensure that the appropriate authority to implement the
policy exists and to anticipate legal challenges. Foster strong support from public
health leaders and legislative champions.
¢ Engage stakeholders from diverse sectors of the community.
Reach out to the groups who are most affected by flavored tobacco products in your
community both to create awareness and to amplify the voices of those populations.
Consider creating multi-lingual resources on the matter. Use compelling ad
campaigns to reach youth and other disaffected communities. Emphasize that this is
a social justice issue.
¢ Build a network of traditional and nontraditional partners.
Engage traditional partners at the local, state, and national levels. Get buy-in from
local coalition partners, even if they are new to tobacco control. Educate and
cultivate engagement among community members to build local capacity.
¢ Ensure the legislation is clear, complete, and well-drafted.
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Clearly describe the regulatory restrictions and responsibilities of all relevant
parties and define all terms. Identify how the policy will be enforced and clarify the
appeals process. Seek out legal assistance when needed.

¢ Setup a well-planned implementation process.
Develop an implementation plan that includes a process for publicizing the policy
and educating the community. Create an avenue for retailers to make their voices
heard and identify a procedure for responding to complaints in a timely manner.>6
Allow sufficient time to establish necessary procedures for implementation and
enforcement and notify affected businesses.

¢ Continue community engagement and education efforts after the policy has
gone into effect.
Use public education and evidence-based, culturally relevant cessation resources,
particularly in underserved communities, to maximize public health gain. Ensure
there are adequate resources to evaluate the policy and be transparent about its
effectiveness and related health outcomes.

e Use simple, comprehensive measures.
Chicago’s policy applied only to certain retailers who fell within a specific radius of a
school. Consider adopting a policy that can be evenly applied throughout an entire
locality. Comprehensive regulation is often easier to implement (e.g., removes the
need to determine which retailers must be compliant) and goes much further
toward the ultimate goal of reducing flavored tobacco availability.

¢ Consider unintended impacts up front and plan for addressing them.
Chicago rolled back it's menthol sales restriction in response to retailers’ concerns
over the profitability of their businesses under the new regulation. Prior to
implementation, consider potential consequences of the new policy and estimate
their magnitude. Invite those who will be affected to the table and discuss what can
be done to help mitigate negative impacts without compromising the effectiveness
of the policy.
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San Francisco’s Flavored Tobacco Products Policy
Overview

In June of 2017, the San Francisco Board of Supervisors unanimously passed the City’s first
law prohibiting the sale of menthol and all flavored commercial tobacco! products.2 This
law grew out of fervent advocacy and organizing from both local and national partners.3
Before the law took effect as scheduled in 2018, R.J. Reynolds Tobacco Company forced a
referendum on the law, suspending its implementation, and at the same time funding a
significant campaign urging San Francisco residents to vote it down.# Defying the odds,
however, San Francisco voters upheld the flavor ban, with 68 percent of voters supporting
the law.5> Formal enforcement of the law began in 2019.6

Laying the Groundwork for Action

A study completed in 2016, prior to the passage of San Francisco’s flavored tobacco ban,
found that 11.6 percent of adults in California and 10.11 percent of adults in San Francisco
smoked.” Additionally, 5.8 percent of California residents reported using e-cigarettes, a
number significantly higher than the national average at the time of 3.7 percent.8 Studies
also found that, in 2016, 34.9 percent of California residents who smoked typically smoked
menthol cigarettes, again higher than the then national average of 25 to 30 percent of
adults who used menthol products.? Adolescent, Black, and LGBTQ+ Californians,
populations often targeted in tobacco marketing campaigns, disproportionately smoked
menthol products. As a result, over 55 percent of Black California residents who smoked
used menthol cigarettes.10 Based on the prevalence of menthol smokers, it was estimated
that 35 percent of the packs of cigarettes sold within the City of San Francisco are menthol
cigarettes.11

The move to restrict the sale of all flavored tobacco products in San Francisco was a
community- driven effort. The San Francisco Tobacco-Free Coalition, for instance, included
San Francisco community members and local, state, and national organizations, including
the San Francisco Community Health Center, American Lung Association, Breathe
California, the African American Tobacco Control Leadership Council, California LGBTQ
Tobacco Partnership, and the University of San Francisco Center for Tobacco Control
Research and Education, and many other groups. This coalition united to foster community
engagement and raise awareness about the menthol tobacco product problem.12 The
coalition also collaborated in drafting the language that would become the flavor
restriction ordinance.13

In building support for San Francisco’s flavor ban, the coalition employed the Community
Action Model of community engagement (CAM).14 CAM uses a five-step framework to
empower community members to become effective agents of change.1> The first step is to
train community advocates on the history of tobacco control and to identify the problem
the group is working to resolve, which - in this case - was the sale and use of flavored
tobacco products.1® Then community advocates conduct qualitative and quantitative
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research to diagnose the community’s strengths and needs.1” The next step is to analyze
the research to narrow the focus of the selected issue and to develop possible actions and
activities to address that issue.18 Fourth, the community implements the selected action,
which was the adoption of a city ordinance.1? Finally, the community advocates seek to
enforce the action to ensure the longevity of the change.20

Applying the CAM methodology, the coalition reached out to local community-based
organizations and held meetings with predominantly Black, Asian Pacific Islander, and
other communities disproportionately impacted by flavored tobacco use. The coalition’s
goal was to provide information about the harmful impacts of menthol and flavored
tobacco products and to generate ideas about what could be done to mitigate those
harms.?1 Surveys, assessments, data analysis, and talking points were used to further
engage the community to generate support for the ordinance.?2

This type of outreach continued even after the ordinance was passed with the coalition
continuing to provide community education about the health impact of tobacco and the
flavor ban.23 One way that the coalition, in combination with the broader San Francisco
Tobacco-Free Project organization, provides ongoing support to flavored tobacco product
users is by offering tobacco cessation services. Between 2018 and 2021, two media
campaigns were developed and implemented: “SF Quits!” and “Connect to Quit.”24 The
Connect to Quit campaign consisted of online, print, and television ads along with a website
and a hotline, all of which were informed by focus groups comprised of individuals from
populations most affected by flavored products (Black, Asian and Pacific Islander, LGBTQ+,
and Latinx populations).2> Although the SF Quits! and Connect to Quit campaigns have
since ended, cessation resources are still available for San Francisco residents through Kick
It California.

In advocating for the ordinance’s passage, the coalition paid particular attention to San
Francisco’s youth population through coalition partner Breathe CA, which engaged youth in
conversations about access to tobacco products and product use.26 This component of the
community engagement strategy was particularly important given that, in 2016, 70-80
percent of middle and high school students who used tobacco products were found to have
used at least one flavored product within 30 days of being surveyed.2” More than that,
coalition’s commitment to amplifying the voices of youth and marginalized community
members most heavily impacted by menthol and flavored tobacco products illustrated how
the flavored tobacco problem was framed during the campaign: as a social justice issue.28

San Francisco’s Menthol Ban

In June of 2017, the San Francisco Board of Supervisors voted unanimously to pass the
flavor ban ordinance,?° a clear payoff for the coalition- and community-led efforts to curb
flavored tobacco use in the City. The ordinance prohibited the sale of any flavored “tobacco
product.”3% The City’s definition of “tobacco product” includes any product made or derived
from tobacco or nicotine that is designed for consumption by any means, meaning that
cigarettes, cigars, smokeless tobacco, and e-cigarettes (ENDS or “electronic nicotine
devices) are all included.3?
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The ordinance was originally scheduled to take effect in January 2018, but the effective
date was pushed back to April of that year to allow for store owners to sell down their
flavored product inventory and to provide the City with time to implement programs to
assist retailers with compliance.32

Putting it to a Vote

Before the ordinance could take effect, R.J. Reynolds did its best to squash the ordinance.
The tobacco company launched a ballot campaign to overturn the law, relying on the
residents of San Francisco to reject it in a referendum.33 R.J. Reynolds paid individuals $5
each to sign a petition, which required 5,000 signatures for the proposed referendum to be
placed on the ballot.34 Yet that was just the beginning of R.]. Reynolds’ spending to oppose
the ordinance. In total, R.J. Reynolds invested over $11.6 million in the San Francisco ballot
campaign.3> As the manufacturer of Newport cigarettes, the best-selling menthol brand,
and the second most popular cigarette brand at the time among young people who
smoked,3¢ R.J. Reynolds had a clear motive for promoting and bankrolling such a costly
campaign: to ensure youth could continue to access menthol and other flavored products.3”
One study found that 81 percent of youth who have ever tried tobacco started with a
flavored product, meaning that flavored tobacco is often what hooks the next generation of
smokers.38 R. ]. Reynolds, on the other hand, unsuccessfully argued that a flavored tobacco
ban was analogous to prohibition or the “War on Drugs,” claiming a ban would fail to curb
usage and only foster a black market for flavored products.3° R.J. Reynolds also relied on
California’s recent passage of a T21 law, a measure which raised the legal age to purchase
tobacco products within the state to 21, stating that under the new law a flavor ban was not
needed to keep tobacco products out of the hands of children.4?

Tobacco control advocates rallied in support of the flavor ordinance and launched a
campaign of their own to encourage San Franciscans to vote to uphold the law. Notably, the
Tobacco-Free Kids Action Fund, the American Cancer Society, the American Heart
Association, and New York City Mayor Michael Bloomberg all contributed funds to support
efforts to keep the ordinance in place (amounting to about $5 million*!) and the now-
established coalition continued its community engagement efforts.#2 History was made on
June 5, 2018, when, despite R.J. Reynolds’ significantly expensive opposition, 68 percent of
San Francisco residents voted to uphold the ordinance.*3

Implementation

From September to December in 2018, the San Francisco Department of Public Health
(SFDPH) collaborated with the coalition in a volunteer-run outreach program for tobacco
retailers that educated them about the law and gave them an opportunity to ask questions
or have their concerns addressed.#* In addition, the coalition mailed informational flyers to
each affected retailer and made online training materials available.*5 If retailers were
uncertain about whether a product was prohibited under the ordinance, volunteer trainers
photographed the item in question and sent the photos to the Department of Public Health
for follow-up.46
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After the training period in December of 2018 and continuing through March of 2019, the
Department of Public Health conducted compliance checks in retail locations around the
City. These checks served as an official part of each retailer’s permit file.#” Routine
enforcement of the ordinance began in April 2019.48 If retailers were found to be offering
flavored products, they were given 72 hours to remove the product from their shelves.*? If
the product was not removed within that time, the Department issued a Notice of Violation,
with the likelihood of a Tobacco Permit suspension.>°

Epilogue

Between January and December of 2019, approximately 80 percent of San Francisco
retailers were compliant with the ordinance, a significant increase from the 17 percent of
retailers who were found to be compliant before the ban.51 Beyond compliance metrics,
other studies have examined the effects of the flavor ordinance, with mixed results.

In 2021, an academic article released in the Journal of the American Medical Association
(JAMA), purported to find that the San Francisco flavor ban had caused in increase in ENDS
usage among individuals aged 18 to 24 within the City. This study relied exclusively on
2011 to 2019 data from the Youth Risk Behavior Surveillance System Survey (YRBSS),
presuming the 2019 data reflected the post-ban environment.52 This study has since been
found to be flawed as the 2019 YRBSS data only includes information gathered in 2018,
before the ban was implemented.>3 While this study has been widely discredited, the
study’s author has continued to attest to her findings, something that the tobacco industry
is quick to support, making it incredibly important to ensure accurate information is also
widely available.5*

Fortunately, additional studies on the matter have accurately reflected the ordinance’s
impact. One such study, which examined how the ban affected weekly tobacco retail sales,
reported that, following the ban, flavored tobacco sales in San Francisco decreased by 96
percent and general tobacco sales decreased by 25 percent.55 Another study, conducted in
late 2019, looked at young people who smoked and had been living in San Francisco since
at least 2018 and found that the prevalence of tobacco product use among individuals in
both the 18-24 and 25 to 34 age groups decreased significantly following the flavor ban.>¢
[t was also found that nearly 21 percent of those sampled who had exclusively been using
flavored ENDS products before the ban quit using tobacco products entirely.>” However, it
is important to note that while the use of flavored e-cigarettes was found to be significantly
lower than before the ban, the prevalence of using cigarettes and cigars remained stable.>8
Moreover, it was found that the use of online retailers to obtain tobacco products increased
following the ban, suggesting that more work must be done to combat the menthol and
flavored tobacco problem.>°

Lessons Learned

San Francisco’s flavor ban was historic both because it was the first citywide,
comprehensive flavor ban, including menthol, in the nation and because San Francisco

13



residents chose to uphold it by a wide majority when it came down to a vote.® With
respect to flavored tobacco restrictions, San Francisco’s story also offers some valuable
lessons:

e Prioritize community engagement.

Engage partners at the local, state, and national level. Focus on developing
connections to organizations that represent a diverse array of perspectives and
interests. Create a formal working group or coalition to encourage accountability.
¢ Make use of existing knowledge and tools.
Connect with on-the-ground organizers and ask them what works in their
community. Consider expanding successful, established community engagement
strategies to include a tobacco control focus (if not already incorporated). If a
community has no time-tested engagement methods, check out the CAM or reach
out to a technical assistance provider.

¢ Use community volunteers.

Offer ways for individuals to become informed and involved in advocating for a
policy in which they believe. Encourage collaboration between local policy
enforcement agencies and community member volunteers to facilitate
communication with local retailers.

e Use straightforward language and provide a path to clear up ambiguity.
When drafting a policy, use clear and unambiguous language, and consult with an
attorney familiar with the laws of your jurisdiction or reach out to the attorneys at
the Public Health Law Center. As much as possible, exclude or limit exceptions to the
policy that muddy the water on what is allowed.

e Consider a thoughtful implementation and robust enforcement process.
During policy implementation and enforcement, provide ongoing education and
training opportunities and offer avenues for affected entities or individuals to ask
questions and have their concerns addressed.

e Maintain a focus on social justice.

Emphasize that the negative impacts of menthol and flavored tobacco products are
disproportionately felt by youth and marginalized community members due largely
to the tobacco industry’s marketing strategies. Contextualize the regulation of
flavored tobacco within the broader social justice policy landscape.
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Massachusetts’ Flavored Tobacco Products Policy
Overview

In 2019, Massachusetts became the first state in the nation to pass a statewide restriction
on the sale of menthol and other flavored commercial tobacco?! and e-cigarette products.?2
The sweeping legislation, which took effect in 2020, prohibits the sale (and not the
possession of) flavored tobacco products by every establishment other than certain
licensed smoking bars for consumption on site only within the state.3 The Massachusetts
ban came on the heels of a cluster of vaping-related lung injuries both in the state and
throughout the nation. While the landmark policy has served as a guide for other states
pursuing flavored tobacco product control initiatives, it has also been widely criticized for
its perceived economic impact.

Background and Laying the Groundwork for Action

In 2017, before the flavor ban was implemented, 13.7 percent of adult Massachusetts
residents smoked.* This rate, however, was even higher for Massachusetts residents of
color, with 15.7 percent of Black adults and 18.3 percent of Hispanic adults smoking
regularly.> In the same year, 3.3 percent of adults reported using e-cigarettes, though it was
found that e-cigarette usage was highly skewed toward young people who smoke with 7.8
percent of adults aged 18-24 reporting regular e-cigarette use within the state.® A similar
trend was observed in Massachusetts high school youth. Over 20 percent of youth reported
using e-cigarette products and 6.4 percent reported smoking cigarettes.”

Months before the flavor ban passed, Massachusetts Governor Charlie Baker declared a
public health emergency in response to the outbreak of severe lung disease resulting from
vaping product use both within the state and beyond.8 At the time the public health
emergency was declared, the Centers for Disease Control and Prevention had confirmed
530 cases of lung injury within 38 states and the Massachusetts Department of Public
Health reported being notified of 61 potential cases within state borders.? Highlighting that
flavored vaping products are particularly enticing to youth and that use of e-cigarettes
among Massachusetts high schoolers was six times higher than use among adult residents,
Governor Baker called for a four-month statewide ban on the sale of flavored and non-
flavored vaping products in both retail stores and online.1? The emergency ban, which took
effect at the end of September 2019, applied to all vaping products, including tobacco and
marijuana, and was to continue through January 25, 2020.11

While the developing vaping health crisis certainly set the stage for major tobacco policy
change in the state, tobacco control advocates also played a role in urging Massachusetts to
restrict menthol and flavored products. A number of organizational stakeholders, including
the Campaign for Tobacco Free Kids, Health Resources in Action, Tobacco Free Mass., the
African American Tobacco Control Leadership Council, and many other organizations (both
national, state and local) banded together to create the Fight All Flavors campaign.12 The
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campaign emphasized that for generations, tobacco companies have targeted menthol
tobacco products towards youth, Black communities, and other communities of color.13 As
a result of this marketing strategy, menthol cigarettes, which are easier to smoke and
harder to quit, are often what hook the next wave of tobacco users.1# Using its social
justice-oriented strategy, the Fight All Flavors campaign helped educate and mobilize
partners around the state, and particularly Black, Latinx, and LGBTQ+ communities, to
support the statewide menthol and flavor ban.!> Campaign-trained youth and adult
community members spoke at press conferences, reached out to media outlets, and
encouraged legislators and the governor to take action on the flavored tobacco problem.16

Massachusetts’ Flavor Ban

The Massachusetts flavor ban, also known as An Act Modernizing Tobacco Control, was
signed into law in November of 2019.17 In December of that year, the state’s Public Health
Council approved the new regulations imposed by the law, an action that marked the
official end to the governor’s previous emergency ban on the sale of tobacco and vape
products that was due to lapse in January.18

Effective immediately, the law restricted the sale of flavored nicotine vaping products and
non-flavored nicotine products with a nicotine concentration of 35 milligrams per milliliter
or higher to only licensed, adult-only retail tobacco stores and smoking bars and only
allowed consumption on-site in smoking bars.1° Beginning June 1, 2020, the law restricted
the sale of flavored combustible cigarettes and other tobacco products, including menthol,
to licensed smoking bars for on-site consumption only.20 Also in June 2020, a 75 percent
excise tax on the wholesale cost of nicotine vaping products was enforced on top of
Massachusetts’ 6.25 percent sales tax.21

Celebrating a Victory

Massachusetts’ menthol and flavor ban made history as the first statewide restriction of
flavored tobacco products and was a huge victory for tobacco control advocates.22 To
celebrate this critical achievement, forty public health and social justice groups
collaborated to place a full-page advertisement in the Boston Globe newspaper to thank the
state for passing the landmark legislation.23 The ad highlighted many of the organizational
partners that contributed to this historic win against Big Tobacco and it emphasized that
this measure would serve to protect the state’s youth and populations of color.24

Implementation

Because Massachusetts tobacco retailers were already subject to restrictions on the sale of
vaping products following the governor’s emergency order, the vaping-related provisions
of the flavor ban law went into effect immediately. Before the portion of the law impacting
combustible cigarettes and other tobacco products took effect, however, a public comment
period was held.z5 Responding to comments made during this period, the Public Health
Council voted to incorporate several changes to the new tobacco regulations, effective
March 6, 2020.2¢ Some of these changes included adding the phrase “regardless of nicotine
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content” to the definition of “tobacco product,” specifying that locations that are permitted
to sell flavored e-cigarette products may only do so for on-site consumption, and including
a specific acknowledgement that the legislation does not preempt, or prevent, local
authorities from adopting non-conflicting rules.2”

The final regulation laid out specific implementation requirements regarding signage
(including health warnings, age restrictions, and cessation resources), advertising
limitations, penalties for non-compliance, and enforcement authority.28 Tobacco retailers
who are found to be in violation of Massachusetts’ tobacco laws may be subject to fines up
to $5,000, the temporary prohibition of the sale of tobacco products on their premises, or
both.2?

Epilogue

In 2020, the year in which the Massachusetts flavor ban took effect, a study found that 11.1
percent of Massachusetts adults smoked.3? This number is both 4 percent fewer than the
2020 national average and is 2 percent fewer than the number of Massachusetts adults
who reported smoking prior to the implementation of the ban.3! Because Massachusetts’
tobacco legislation is so recent, other updated statistics are not currently available. Several
studies, however, have looked to evaluate the impact of the flavor ban within the state. One
such study, published by the Journal of the American Medical Association (JAMA), found that
Massachusetts’ comprehensive flavor ban was associated with a statistically significant
decrease in state-level menthol and all cigarette sales.32 The study, however, did find that
nonflavored cigarette sales increased after the ban, suggesting that some may be replacing
menthol products with flavorless options.33

A Renewal of Opposition

In 2022, two years after the passage of Massachusetts flavor ban, the law is facing renewed
opposition. Opponents of the ban argue that although cigarette sales are down within the
state, tobacco-product use remains consistent and that people who use tobacco products
are simply sourcing their products from neighboring states as a means of skirting the ban
and the associated excise taxes.3* However, most neighboring states did not see increases
in overall tobacco sales. New Hampshire saw an initial increase in menthol sales, but this
increase was not sustained.3> Some argue that this outsourcing deprives Massachusetts of
tax revenue from tobacco sales while leaving the state to continue covering tobacco-related
healthcare expenses.36 It was estimated that Massachusetts would see between $93-$120
million in revenue loss in 2021 because of the ban, while the number of cigarette tax
stamps sold throughout the Northeastern region of the U.S. held steady.3”

These arguments against the menthol and flavored tobacco ban have resulted in a
legislative attempt to repeal the portion of the Act Modernizing Tobacco Control that
prohibits the sale of menthol cigarettes while leaving the ban on flavored e-cigarette
products in place.38 The attempted partial repeal, “An Act to Repeal the State Menthol Ban,”
has been proposed in the current (192nd) General Court (see H.2406 and S.1433).3° These
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bills were sent to “study” in February 2022, which means they were dismissed without
further discussion.

Others Following Suit

Despite criticism of the law, including from within the Massachusetts legislature, the state’s
comprehensive flavor ban remains in place and has inspired other states to pursue similar
action. In 2020, New Jersey, New York, and Rhode Island enacted statewide bans on
flavored e-cigarettes, including menthol, but did not extend the regulation to menthol
cigarettes or other combustible products.#? Also in 2020, California became the second
state in the nation to pass a comprehensive menthol and flavored tobacco restriction;
however, the law was promptly put on hold following a proposed referendum.4! The
referendum qualified for the ballot in early 2021 and will be voted on during the state’s
General Elections in November 2022.42

Massachusetts remains a leader within tobacco control and its landmark passage and
implementation of a comprehensive, statewide menthol and flavored tobacco product
restriction serves as a helpful guide for states seeking to follow in its footsteps.

Lessons Learned

As the first U.S. state to pass a statewide menthol and flavor ban, Massachusetts’ process
represents a useful learning opportunity. Below are a few lessons learned from
Massachusetts’ experience:
e C(Capitalize on opportunities that present themselves.
Governor Baker’s emergency order that temporarily prohibited the sale of vaping
products served as a steppingstone for the larger, statewide flavor ban. Build on
engagement and efforts that already exist in the community. Make the most out of
instances when the public’s attention is drawn to tobacco control efforts.
e Take time to celebrate victories.
[t is important to celebrate victories, even small ones, when they occur.
Acknowledge the contributions of partner organizations, large and small. Maintain
the focus of work on social justice outcomes.
e Acknowledge unintended impacts.
Consider how a flavor restriction may impact retailers, state tax revenue sums, or
other interested parties. Be prepared to justify the restriction in the face of such
criticism and question the criticism when justified. Where appropriate, engage and
educate oppositional stakeholders.
e Empower your neighbor.
Make an active effort to call for similar tobacco control efforts from neighboring
cities, counties, or states. Share resources and offer guidance or assistance when
possible. Make clear that any given locality is benefited when those surrounding it
are engaging in similar tobacco control efforts.
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Edina’s Flavored Tobacco Products Policy
Overview

On June 16, 2020, Edina - a suburb in Minneapolis, Minnesota - passed a citywide
prohibition on the sale of menthol and all flavored commercial tobacco?® products. The
passage of the law was the result of direct efforts by the City’s Public Health Department.
Despite being a relatively small city,2 Edina faced significant opposition when tobacco
industry giant R.J. Reynolds legally challenged the City’s flavor restriction ordinance a day
after its enactment. Litigation is ongoing.

Background and Laying the Groundwork for Action

In 2019, one in four eleventh-grade Minnesotans four (26.4 percent) reported current e-
cigarette use, up 9.3 percent from 2016.3 Similarly, e-cigarette use also increased among
eighth and ninth grade students by 5 to 7 percent to 11.1 percent and 16.3 percent
respectively.# While the prevalence of e-cigarette use was rapidly increasing among youth
in the state, combustible tobacco use dropped slightly to 5.3 percent in 2019, down from
8.4 percent in 2016.5> In 2019, 67.4 percent of Minnesota high school students and 56.6
percent of middle school students who reported tobacco use reported using menthol or
other flavored products.

The dramatic uptick in teen vaping within only a few short years — a phenomenon spurred
on by menthol and flavored product availability - is one reason Edina public health officials
began advocating for a comprehensive flavor ban.® Beyond addressing the rising rate of
youth vaping and the outbreak of vaping related injuries within the City, Public Health
Department officials claimed that the ban demonstrated Edina’s commitment to the health
of its residents, particularly its low-income population, youth, and residents of color who
are targeted in flavored tobacco marketing campaigns.”

Before implementing its menthol and flavor ban, the City of Edina had already established
itself as a tobacco control leader within the state. In July 2017, Edina became the first
Minnesota city to raise the age limit for purchasing tobacco products from 18 to 21.8 While
Edina was not the first in the state to institute a flavor ban that included menthol
(Minneapolis, Edina’s largest neighbor, was the first to vote to expand its flavor restriction
to include menthol in 2017, effective 2018),° Edina’s comprehensive flavor regulation
continues to position the City as a leader in Minnesota tobacco control work.

Edina’s Menthol Ban

In December 2019, the Edina Community Health Commission prepared a report,
recommending that the City Council develop a menthol and flavored tobacco ban.1? The
flavor restriction was also outlined as a 2020 community health initiative in the
Community Health Commission’s Community Health Workplan.1! The City met this goal,
largely due to the dedicated efforts of the City’s Community Health Commission.12 Although



https://library.municode.com/mn/edina/ordinances/code_of_ordinances?nodeId=827212
https://edinadocs.edinamn.gov/WebLink/DocView.aspx?id=767655&dbid=0&repo=Laserfiche

Edina’s process was ultimately successful, it is important to consider how engaging
community—particularly marginalized communities that are disproportionately impacted
by menthol and flavored tobacco products—in both the drafting and advocacy process can
result in more effective policies.

In developing Edina’s flavor restriction policy language, Edina’s public health officials
sought technical assistance from the Public Health Law Center in drafting a policy with
clear and simple language.13 In addition to providing flavor policy specific technical
assistance, the Public Health Law Center offered clarifying updates to Edina’s other existing
tobacco regulations for the City to consider.

The end result was a blanket ban of the sale and distribution of any tobacco or tobacco-
related product or device that contains any taste or smell other than that of tobacco,
including menthol, within the City.1* On June 16, 2020, all four of Edina’s City Council
members and Edina’s Mayor unanimously voted to pass Edina’s flavor restriction
ordinance.®

Implementation

On September 1, 2020, Edina’s flavor ban took effect. Prior to this date, retailers were
provided notice via the mail that explained the restriction and when enforcement would
begin.1¢ Although Edina’s City Code specifies that retailers found in violation of the City’s
tobacco laws may be subject to administrative penalties including fines and loss of
licensure,1” the Edina Public Health staff worked collaboratively with retailers during the
first several weeks after the provision took effect to allow for any remaining flavored
inventory to be sold down without penalty.18

Immediate Opposition

Ordinance opponents, however, did not wait for the flavor ban to take effect before making
their voices heard. Less than one day after the City Council approved the ordinance, two
local convenience retailers, along with tobacco industry giant R.]. Reynolds (RJR), sued the
city. The convenience store plaintiffs argued that the comprehensive flavor ban jeopardized
their business models, which rely on tobacco sales to adults.1? The store owners claimed
that the blanket sales prohibition, coupled with the COVID-19 pandemic and civil unrest in
the Twin Cities area following the murder of George Floyd, were too much for their
businesses to handle.2? The store owners suggested that a better compromise would have
been restricting the sale of flavored e-cigarettes alone, citing that the rate of combustible
tobacco use among Edina eleventh graders is only one fifth (5 percent) of the number who
report e-cigarette usage (approximately 25 percent).z1

The Legal Challenge

The complaint brought by RJR and the store owners alleged, among other things, that the
City’s ordinance was preempted by the federal Tobacco Control Act (TCA), which prohibits
local and state governments from setting tobacco product standards.22 R]R filed for a
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preliminary injunction to halt the implementation of the ordinance, while the City filed a
motion to dismiss the lawsuit.23

On August 31, 2020, the Minnesota district court denied RJR’s motion for a preliminary
injunction and granted the City’s motion to dismiss.2* While this outcome mirrored
outcomes in other flavor restriction litigation around the country, the court’s reasoning
differed from preceding decisions. Most courts around the U.S. have held that flavored
tobacco sales restrictions are not product standards under the TCA because they do not
regulate how a product is made; rather, the restrictions only apply to the final product.25
The Minnesota district court, however, found that the flavor regulation was a product
standard, concluding that there was no difference between prohibiting the addition of
flavor to tobacco products and prohibiting the addition of any other ingredient.26 Although
the Minnesota court determined that Edina’s ordinance was a product standard and thus
was preempted, it ultimately held that the clause was valid under the TCA’s savings clause,
finding it a “requirement[] relating to the sale.. . of ... tobacco products by individuals of
any age . ..."27 The district court also found that the implied preemption argument failed
and noted that the FDA’s failure to regulate menthol products did not prevent states or
localities from doing so.28

On September 4, 2020, RJR appealed the district court’s decision to the U.S. Court of
Appeals for the Eighth Circuit. In addition to the briefs submitted by the parties, the Public
Health Law Center, along with twenty-four other national public health and medical
organizations, filed an amicus brief2°with the court on behalf of the City of Edina.3? The
Center’s brief argues that the TCA preserves local authority over tobacco product sales and
that the long history of state and local tobacco regulation, dating back over a century,
supports a narrow interpretation of the TCA’s preemption provision.3! The brief points out
that the prohibition on the sale of flavored tobacco is not a “product standard,” as
determined by the lower court, because it does not pertain to the manufacture of tobacco
products, but only to tobacco sales.32 This position, though contradictory to the Minnesota
district court in this case, is in line with every other judicial interpretation of a state or local
flavor restriction nationwide.33 Finally, the Center’s brief argues that Edina’s flavor ban is
not impliedly preempted because local or state laws that provide stricter standards than
those imposed nationally do not pose an obstacle to the federal regulatory scheme.34

As of July 2022, the Edina litigation is ongoing and remains on appeal in the Eighth Circuit.
Oral arguments heard on May 12, 2021.

Epilogue

Drawing on the City’s experience passing a Tobacco 21 law, Edina Community Health
Commission officials predicted that other cities within the state would follow suit and
restrict menthol and other flavored tobacco products within their borders.35 Edina’s
prediction has proven accurate. When Edina passed its flavor ban, it joined sixteen
Minnesota cities to impose restrictions on flavored tobacco sales.3¢ In 2022, twenty-five
localities within the state were found to have imposed a flavor restriction, eighteen of
which include menthol products in their restrictions.3”
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Because Edina’s flavor ordinance passed so recently, data describing its effectiveness is
limited at this time. The City, however, continues to contract with the Bloomington Public
Health Department to connect Edina residents with health education and promotion
resources, including resources around tobacco cessation.38 Bloomington'’s Public Health
Department offers direct links to the Minnesota Department of Health’s Quit Partner
(formerly Quit Plan) service and provides a list of other state and national organizations
and programs that assist with cessation.3?

Lessons Learned

Although Edina’s menthol and flavored tobacco ban story is still ongoing, Edina’s process
and the opposition it has faced offer some valuable lessons for states and cities looking to
follow Edina’s example:

o Forge organizational partnerships.
Edina’s flavor restriction was almost exclusively developed within its Public Health
Department. Consider reaching out to local and national organizations that have
expertise in tobacco control advocacy or a presence in community early in the
process. Draw on the experience of these organizations both when drafting policy
language and in advocating for the policy’s passage.

¢ Engage community stakeholders.
Think of the flavor restriction policy as an equal partnership between government
and community. Hold listening sessions and trainings with community members—
particularly from populations specifically targeted by the tobacco industry (Black,
Asian Pacific Islander, Native American, LGBTQ+, and youth)—to amplify their
voices and educate them on the importance of a flavor restriction measure.

e Seeklegal technical assistance.
Consult with legal technical assistance organizations, like the Public Health Law
Center, when devising new tobacco control policy language. Consider taking the
opportunity to revisit related existing tobacco control laws to clarify confusing or
contradictory language.

¢ Devise an implementation strategy that supports retailers and informs the
community.
Ensure a robust plan is in place following the passage of a flavor sales restriction.
Create an enforcement timeline and develop an accessible way for retailers to ask
questions and receive timely answers. Continue community engagement and
education efforts to increase community understanding as to why the flavor ban is
important and to foster support. Also, while making use of established statewide
tobacco cessation resources is important, communities like Edina should consider
developing more cessation resources that are tailored for their residents and that
are locally available, particularly as surrounding communities follow their lead and
prohibit the sale of flavored and menthol tobacco products.

¢ Build momentum.
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Capitalize on any recent tobacco control successes and keep the ball rolling. Prior to
implementing its flavor ban, Edina had received attention as the first city in the state
to raise the legal age to purchase tobacco products to 21. Look to neighboring
communities and learn from those that have already adopted flavor restriction
policies and encourage others to begin the process.
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