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THE NICOTINE-FREE
GENERATION APPROACH

Overview for California Communities

~~ The rapid market growth of e-cigarettes and related nicotine
delivery products in California,’ and their popularity among young
people including youth under 18 years old,? has raised concerns
among public health authorities about the harmful impact of
these devices and spurred discussion about effective ways to
reduce commercial tobacco consumption.?

In addition to evidence-based commercial tobacco control measures, such as pricing increases
and licensing and marketing restrictions, some U.S. public health experts have considered
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additional innovative ways to reduce commercial tobacco use, including what has been
described as “endgame” strategies or policies. This is one of two resources for California public
health professionals and advocates on an endgame strategy — the nicotine-free generation
approach — and policy considerations for California communities. The companion fact sheet,
The Nicotine-Free Generation Approach: Legal Authority for California Communities, provides a

more detailed examination of California’s legal authority to adopt this endgame strategy.

&~ Background

The Youth Commercial Tobacco Epidemic in California and the U.S.

In the U.S., over 3 million people under 18 years of age regularly use commercial tobacco
products, including e-cigarettes and combustible cigarettes.* In 2022, the Centers for Disease
Control and Prevention and the U.S. Food and Drug Administration found that over 2.5 million
U.S. middle and high school students use e-cigarettes on a regular basis.> The rapid rise of
young people using these products is concerning, given the impact of nicotine on the developing
brain, as well as other health impacts. As a result, national and local public health authorities
prioritize reducing youth consumption of all tobacco products, including e-cigarettes.

California is no exception to national trends, and while youth use of cigarettes follows general
declines in cigarette use in recent years, the number of young people using any tobacco
product — especially e-cigarettes or vaping devices — shows signs of increasing.®

Commercial Tobacco Endgame: No More Consumers

In recent years, endgame strategies have transitioned from abstract public health aspirations
to tangible policy enacted in select U.S. locales. The most impactful measure is a complete
prohibition of commercial tobacco product sales, exemplified by initiatives in Beverly Hills and
Manhattan Beach, California.”

The Beverly Hills City Council unanimously passed a near-total prohibition on the sale of
tobacco products in 2019, which took effect in January 2021. The law, however, exempted cigar
lounges and hotel sales to guests.® The Manhattan Beach City Council followed in 2020 with

a total ban (no exceptions) on the retail sale of tobacco products in their city, which also took
effect in January 2021.° While these two cities remain the only examples of total or near-total
tobacco product sales prohibitions in the U.S., a survey of Californians in 2023 found majority
support for comprehensive sales prohibitions.™
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Nevertheless, because community readiness to undertake such a measure varies, other
endgame options are worth considering as ways of transitioning to a commercial tobacco-free
world. One approach with different — and potentially more palatable — social and political
implications is a “nicotine- (or commercial tobacco-) free generation” strategy (also described as
a birthdate strategy). This policy approach was first introduced in 2010" and involves gradually
phasing out the legal sale of tobacco products each year by fixing a date — for example,
January 1, 2000 — as the date after which anyone born may never legally be sold commercial
tobacco products. While this allows sales to continue to any of-age person at the time of the
ordinance’s passage, it creates a generation of people to whom sales are illegal in perpetuity.
This approach may be more palatable politically because the change is phased in over time,
instead of adopted immediately, as with other endgame policies.'? On the other hand, these
policies have the potential to entrench health inequities and tend to leave behind people who
currently use tobacco products.

A Comprehensive Program to Prevent Commercial Tobacco Use

Nicotine-free generation policies are complementary to other commercial tobacco control efforts,
as well as cessation programs. Such policies should be framed as part of a comprehensive
program to prevent commercial tobacco use, while addressing the ongoing harms from
commercial tobacco, including prohibitions on the sale of flavored tobacco products.

Nicotine-Free Generation: An Inclusive Reframing

Although “tobacco-free generation” is a prevalent term for describing a generational ban

on tobacco product sales, the term is not universally accepted. Many Tribal communities in
the U.S. use sacred tobacco for cultural and spiritual ceremonies and practices.” Because

of concern about the term “tobacco-free,” some public health advocates describe these
approaches as “nicotine-free generation” policies or “birthdate-based sales restrictions.” The
sacred relationship that many Tribal community members have with tobacco is distinct from
the commercialized — and often exploitative — relationship that the tobacco industry has
cultivated with consumers. Including Tribal communities in mainstream commercial tobacco
control dialogues is essential in advancing health equity, as is recognizing that traditional
sacred use for tobacco is a practice distinct from commercial tobacco consumption.™
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“Nicotine-free generation” may also be an important reframing because the term “tobacco-free
generation” unduly limits the endgame strategy to tobacco products that contain commercial
tobacco leaf and omits electronic smoking devices and other addictive and harmful nicotine
products. While combustible tobacco products are a key target of this endgame strategy, a
stronger and more comprehensive policy includes all noncombustible and nicotine products.
The Public Health Law Center uses the term “nicotine-free generation,” or NFG, with the
understanding that this term does not apply to sacred use of tobacco in Tribal communities.

&~ Authority to Adopt Nicotine-Free Generation Policies in
California

Local authority encompasses both state and federal law as higher levels of government authority.
In California, there are no federal legal barriers that would prevent a locality from adopting an
NFG policy. In fact, the Tobacco Control Act preserves the authority of state, Tribal, and local
governments to enact measures that go beyond federal regulations and that are related to “the
sale, distribution, possession, information reporting to the State, exposure to, access to, the
advertising and promotion of, or use of, tobacco products by individuals of any age....""

California state law is a bit more complex. In state law, there are statutes that regulate the
state minimum legal sales age: the Stop Tobacco Access to Kids Enforcement (STAKE) Act'® and
Penal Code § 308."” While the STAKE Act gives localities the authority to go beyond state law,
the Penal Code provision seems to preempt local authority to raise the minimum legal sales
age."® Because the STAKE ACT and Penal Code could potentially conflict, local jurisdictions, as
well as courts in California, would look to relevant caselaw. The most pertinent case for such

a review is Prime Gas v. City of Sacramento." In this case, the court found that localities are not
preempted under state law to enact Tobacco Retail Licensing and to regulate similar aspects
to state law under administrative authority rather than criminal authority. Following the same
logic as the decision in Prime Gas, localities that pursue nicotine-free generation policies under
their administrative authority through licensing would likely be successful in arguing that, in
combination with the STAKE Act, they can raise the minimum legal sales age beyond state law.

For a full analysis of federal and state authority, please see the companion publication, The
Nicotine-Free Generation Approach: Legal Authority for California Communities.
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Note

Policymakers should not be deterred from enacting a more stringent local tobacco control
measure than neighboring jurisdictions.? It is true that if one locality has a policy (such as high
product prices) that is more restrictive than another city, some consumers may travel to the locality
with the less restrictive policy to purchase products. Other consumers, however — especially cost-
sensitive groups like youth and young adults — will be less likely to make these trips.

&~ Considerations for Pursuing a Nicotine-Free Generation Policy

This resource and companion publication focus on the legal authority of California cities
and counties to adopt nicotine-free generation policies in their communities. However,
communities must also weigh important political and equity considerations when pursuing

these policies. The table below identifies some of these considerations. For a more detailed
examination of these issues, please see the 2024 article by Ruth Malone and Tim McAfee,
Birthdate-based Commercial Tobacco Sales Restrictions: Will “Tobacco-free Generation” Policies
Advance or Delay the Endgame?*!

Upsides and Benefits Challenges and Unknowns

Legally sound at the state and local levels in CA Ordinances potentially face legal challenges; CA courts
have few cases to draw upon

Provides current retailers a long window of Retailers and industry unlikely to be receptive to the
continued product sales before closure idea of any limits on sales in the present or future
Implementation costs low to immaterial as the Benefits maximized years into the future, which
policy relies on current minimum legal sales age presents risks that political or other factors could
enforcement change in time to be less supportive of maintaining a

nicotine-free generation approach

Nicotine-free generation policy is equally applied to  There are significant health equity and public health

all persons born after a particular date, which can concerns that these policies leave behind those that

support implementation and enforcement already are targeted by the tobacco industry and
addicted to nicotine
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&~ Conclusion

California cities and counties have the legal authority to adopt nicotine-free generation policies
in their communities. However, localities interested in pursuing these policies also need to factor
in important political and equity considerations. The strongest and most effective nicotine-

free generation policy would be part of a comprehensive tobacco retail license ordinance that
significantly curbs the sale of commercial tobacco products in ways beyond just adjusting the
minimum legal sales age.

This publication was prepared by the Law and Policy Partnership to End the Commercial Tobacco Epidemic. The
Partnership does not provide legal representation or advice. The information in this document should not be considered
legal advice. This publication was made possible by funds received from Grant Number 19-10229 with the California
Department of Public Health, California Tobacco Control Program, and the American Lung Association in California.
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