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R Introduction

It is hard to overstate the historic significance of the 1998 Master Settlement
Agreement (MSA) between the major cigarette companies and 46 states—
the largest legal settlement ever executed in the United States.! Following
decades of unsuccessful individual lawsuits by injured smokers, the MSA
and the four individual state tobacco settlements that preceded it* showcased
the role of litigation as a formidable tool in public health policy and shifted
the legal focus from the personal responsibility of plaintiffs, who were often
smokers dying of tobacco-related diseases, to the corporate responsibility of
the tobacco industry.

The initial goal of the tobacco litigation was to recover monetary damages
for the states based on the Medicaid health care costs they had incurred in
treating sick and dying cigarette smokers.> As part of the MSA, the tobacco
industry agreed to compensate the settling states in perpetuity, with annual
payments initially expected to total $206 billion through 2025. The other
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chives/tobacco/ (last visited May 20, 2020) [hereinafter State Tobacco Settlements] (making available
the texts of the other settlements).

3. See The ABCs of the Tobacco Settlement Agreement, NAT'L Ass'N oF ATT'ys GEN., https://www.naag.org/
publications/naagazette/volume_1_number_2/the_abcs_of_the_tobacco_master_settlement_agree-
ment.php (last visited May 22, 2020) [hereinafter 7he ABCs of the Tobacco Settlement Agreement).
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litigation objectives were equally as ambitious: (1) restraining tobacco com-
pany marketing and advertising to prevent appeals to youth; (2) ending the
industry’s false and deceptive denials of science; and (3) funding public health
policy efforts to help current smokers quit and prevent underage smoking.’

To this end, the industry agreed to several concessions, including restric-
tions on advertising, sponsorship, lobbying, and litigation activities—par-
ticularly those targeting youth. The restrictions included the creation of a
charitable foundation to reduce teen smoking, the disbanding of three
tobacco industry organizations, and public access to damaging internal doc-
uments demonstrating the extent to which the industry had misled the pub-
lic about tobacco’s health harms. By many measures, the tobacco settlement
agreement was a success. Yet some in the public health community continue
to view the MSA’s long-term impact on public health policy and the land-
scape of tobacco control as a disappointment.

I1. Background

A constellation of research, advocacy, legislative, and legal events made the
state litigation possible and helped shape the core elements of the ultimate
settlement. In the first half of the 20th century, nearly half of all adults in
the United States were regular smokers.® The rise of the use of the cigarette
during this time was paralleled by an alarming rise in lung cancer in the
United States—a disease virtually unknown at the turn of the century when
cigarette smoking was negligible.” Starting in 1950, the first scientific studies
were published that linked cigarette use with lung cancer.?

In 1953, the tobacco companies established an initiative named the
Tobacco Industry Research Committee. This organization, later renamed
the Council for Tobacco Research, primarily functioned as a public rela-

Despite this estimate, MSA payments have only totaled $138.8 billion as of April 2020. NaT’L Ass'N OF
Ar1’ys GEN., 2020-04-21 PAYMENTS TO STATES SINCE INCEPTION THROUGH APRIL 21, 2020 (2020),
hetps://www.naag.org/asscts/redesign/files/tobacco/2020-04-21%20Payments_to_States_Since_In-
ception_through_April_21_2020.pdf. The discrepancy between projected and actual payments is
the result of the decline in the consumption of cigarettes and a decrease in market share by the four
largest cigarette manufacturers, discussed in more detail below.

5.  See CampraIGN FOR ToBacco-Free Kips, Facr Sueer, UsiNG ToBacco SETTLEMENT FUNDS FOR
‘Toacco PREVENTION: SUPPORTIVE QUOTES FROM HiGH-RANKING StATE OFFICIALS (1999), https://
www.tobaccofreekids.org/assets/factsheets/0120.pdf.

6. JorpaN GoopMmAN, Tosacco N History: Tae Currures o DEPENDENCE 305 (1993).

7. AviaN Branpt, THE Cicarerte CENTURY: THE Risk, FALL, AND DEADLY PERSISTENCE OF THE
Propuct THaT DEFINED AMERICA 2-3 (2006).

8. See, e.g., Ernst L. Wynder & Evarts Graham, Tobacco Smoking as a Possible Etiologic Factor in Bronchio-
genic Carcinoma: A Study of 684 Proved Cases, 143 ]. AM. MED. Ass'N 334 (1950); see also BranDT,
supra note 7, at 131-57.
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tions wing of the tobacco industry, casting doubt on accusations linking
cigarettes to ill health and promoting cigarette consumption. The council’s
efforts, along with those of the Center for Indoor Air Research, played a
central role in the fraud and misinformation charges later brought against
tobacco companies.’

Despite the efforts of the tobacco industry, evidence of the health risks of
cigarette use continued to mount, leading to the first U.S. Surgeon General’s
report on the health harms of smoking in 1964.1° Just a year after the report’s
release, Congress passed the Federal Cigarette Labeling and Advertising Act
of 1965, which required the first warning labels on cigarette packages—a
candid acknowledgement of tobacco-related health risks.!!

A Waves of Litigation

As the popular media began to report on the dangers of tobacco use, a pub-
lic health movement grew to reduce the prevalence and social acceptability
of smoking and hold the industry responsible for the harm caused by its
products. The obstacles were great, however. The tobacco industry at the
time was largely unregulated, the political power of the tobacco industry
and its lobbyists was unchecked, and the smoking culture was entrenched.
Smoking was endorsed by doctors, athletes, celebrities, politicians, and
other popular figures; intrinsically tied to the century’s norms and beliefs;
and an omnipresent prop in the rituals of adolescent identity.!* Moreover,
the tobacco industry had a formidable army of lawyers with a raft of legal
defenses and an unrelenting determination to resist even the most modest
of public health demands."

Nevertheless, starting in the mid-1950s, individual smokers and their
estates sued the tobacco companies for the illnesses and death caused by
cigarette use. In the mid-1950s through 1994, individuals brought over 800
claims against cigarette manufacturers for damages related to the effects of
smoking.'* However, the manufacturers, raising defenses such as contribu-

9. See Tobacco Industry Research Committee, SOURCEWATCH, http://www.sourcewatch.org/index.php/
Tobacco_Industry_Research_ Committee (last updated Dec. 25, 2019).

10.  Read the Surgeon General’s 1964 Report on Smoking and Health, PUB. BROADCASTING SERV., Jan.
12, 2014, https://www.pbs.org/newshour/health/first-surgeon-general-report-on-smokings-
health-effects-marks-50-year-anniversary.

11.  Federal Cigarette Labeling and Advertising Act of 1965, 15 U.S.C. §§1331-40; 21 U.S.C. §387c.

12.  BRANDT, supra note 7, at 56.

13.  MiICHAEL PERTSCHUK, SMOKE IN THEIR EYES: LESSONS IN MOVEMENT LEADERSHIP FROM THE TOBACCO
Wars 3 (2001).

14.  Robin Miller, Annotation, Validity, Construction, Application, and Effect of Master Settlement Agreement
(MSA) Between Tobacco Companies and Various States, and State Statutes Implementing Agreement, Use
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tory negligence’ and smokers” assumption of risk,!® generally prevailed in
these lawsuits. Because of this dismal record, the state tobacco litigation—
beginning in 1994 and culminating in the MSA—took a different approach
altogether, focusing less on the effects of the tobacco product than on the con-
duct of the tobacco manufacturers and the financial impact of their actions
on states that had to pay for medical care for smoking-related diseases.!”

The history of tobacco litigation has been described as three waves, each of
which occurred at a time when public perception of tobacco and the tobacco
industry was gradually changing.

l. First wave

The first wave of litigation (lasting from 1954 to 1973) alleged that cig-
arette manufacturers were liable for monetary damages for the medical
expenses, lost wages, and pain and suffering caused by their products.'®
Approximately 100 to 150 cases were filed, principally under theories of the
manufacturers’ negligence, misrepresentation, and/or breach of warranty,"”
and they were almost all dismissed or withdrawn before reaching trial.??
Those that did reach trial were unsuccessful. The industry claimed a lack
of causation (i.e., no causal link between smoking and lung cancer or other
diseases), and this defense prevailed even as the Surgeon General’s 1964
warnings of the risks of tobacco use were gaining traction among the pub-
lic and the medical community.?!

Throughout and beyond this period, the tobacco industry continued to
make outlandish claims, hiring doctors and academic scholars to defend its
assertions that any medical evidence implicating smoking as a causative fac-
tor in lung cancer or other diseases was “merely statistical” or based only

and Distribution of MSA Proceeds, 25 A.L.R. 6th 435 (2007).

15.  Contributory negligence is a tort defense that bars plaintiffs from recovery if they contributed to their
own injuries or losses in any way. RESTATEMENT (SECOND) OF TorTs §840B (Am. Law Inst. 1979).

16.  Assumption of the risk is another tort defense that bars or reduces a plaintiffs right to recovery if the
defendant can demonstrate that the plaintiff voluntarily and knowingly assumed the risks associated
with the dangerous activity in which the plaintiff was participating at the time of injury. RESTATEMENT
(SeconD) oF Torts §496C (AM. Law INst. 1965).

17.  D. Doucras BLaNkE, Towarps Hearra WiTH Justice: LriGarion aNp PusLic INQUIries as TooLs
ror ToBacco CoNTROL 24 (2002), hetps://www.publichealthlawcenter.org/sites/default/files/resources/
who-tobacco-litigation-2002.pdf.

18. Id. at8.

19. A breach of warranty claim in tobacco litigation would require the plaintiff to establish, for example,
that cigarettes were unreasonably dangerous (known as a design defect) and that the tobacco company
failed to provide adequate warning about the health hazards and addictiveness of the product (known
as a warning defect). See, e.g., Evans v. Lorillard Tobacco Co., 990 N.E.2d 977 (Mass. 2013).

20.  Seeid. at 1036-37.

21. LawreNcCE GosTiN, PusLic HEarrH Law: Power, Duty, REsTraINT 205 (2d ed. 2008).

Copyright © 2020 Environmental Law Institute®, Washington, DC.



A Complex Achievement: The Tobacco Master Settlement Agreement 45

on “animal evidence”® and that the question of whether smoking caused
harm was an “open controversy.”*> In 1954, the major tobacco companies
purchased a full-page ad titled A Frank Statement, which ran in 448 newspa-
pers throughout the United States, casting doubt on studies linking smoking
with cancer and calling for more research.?* The industry not only persisted
in denying the harm and addictiveness of its products—including testifying
in Congress in an infamous hearing in 1994”—but continued its blatant
marketing to youth and children.¢ In the 1960s, for instance, the animated
stars of The Flintstones promoted Winston cigarettes in a series of cartoon
commercials,” and from 1988 until 1997, the iconic, kid-friendly Joe Camel
cartoon character graced T-shirts, hats, billboards, print ads, and other items

plugging R.J. Reynolds Tobacco Co. (R.J. Reynolds) tobacco products.?®
2. Second wave

During the second wave of tobacco litigation from 1983 to 1992, nearly
200 personal injury cases were filed, with many alleging new legal theories,
including strict product liability and negligent failure to warn.?> Because the

22.  For example, the industry argued that some animal experiments on the risks of inhaling cigarette
smoke were not generalizable to humans. See, e.g., Sharon Milberger et al., Tobacco Manufacturers’
Defence Against Plaintiffs’ Claims of Cancer Causation: Throwing Mud at the Wall and Hoping Some of
It Will Stick, 15 Toacco CONTROL iv17-iv26 (2006), available at https://www.ncbi.nlm.nih.gov/
pmc/articles/ PMC2563590.

23. K. Michael Cummings & Robert Proctor, The Changing Public Image of Smoking in the United States:
1964-2014, 23 CANCER EPIDEMIOLOGY, BIOMARKERS & PREVENTION 32, 32-36 (2014), available
ar https:/[www.ncbi.nlm.nih.gov/pmc/articles/ PMC3894634.

24. A Frank Statementappeared in newspapers with an estimated reach of approximately 43 million people
nationwide, and it was widely promoted on the radio and on television. The 1954 statement claimed:

1. That medical rescarch of recent years indicates many possible causes of lung cancer. 2. That
there is no agreement among the authorities regarding what the cause is. 3. That there is no proof
that cigarette smoking is one of the causes. 4. That statistics purporting to link cigarette smoking
with the disease could apply with equal force to any one of many other aspects of modern life.
Indeed, the validity of the statistics themselves is questioned by numerous scientists.
Tosacco INpus. ResearcH CoMM., A FRANK STATEMENT 1O CIGARETTE SMOKERS (1954), https://
www.tobaccofreekids.org/assets/factsheets/0268. pdf.

25.  Hearing on the Regulation of Tobacco Products Before the H. Comm. on Energy and Commerce Subcomm.
on Health & the Env., 103d Cong. (1994), (statement of William Campbell, President and Chief
Executive Officer, Philip Morris Inc.), available athteps://senate.ucsf.edu/tobacco-ceo-statement-
to-congress [hereinafter 1994 Tobacco CEO Statement).

26. 'The evidence of the tobacco companies’ marketing to youth is set forth in the opinion of the U.S.
District Court for the District of Columbia in United States v. Philip Morris USA Inc., 449 F. Supp.
2d 1, 566-606 (D.D.C. 2006), affd in relevant part, 566 E3d 1095 (D.C. Cir. 2009).

27.  Outrageous Vintage Cigarerte Ads, CBS NEws, https://www.cbsnews.com/pictures/outrageous-vintage-
cigarette-ads/15 (last visited June 14, 2020).

28.  David Segal, Joe Camel Fired, Wasn. Posr, July 11, 1997, https://www.washingtonpost.com/wp-srv/
national/longterm/tobacco/stories/joecamel.htm.

29. BLANKE, supra note 17, at 17. No significant tobacco lawsuits were filed in the intervening years
between 1973 and 1983.
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mounting scientific evidence weakened the “lack of causation” defense, the
industry abruptly changed tack and instead portrayed plaintiffs as “morally
responsible for their own illness” because they had made the choice to smoke,
fully aware of the risks.>* The industry successfully contended that it was not
liable because the cigarette package warning labels, along with equivalent
warnings on print advertising, adequately informed smokers of health risks,
and smokers had thus assented to whatever risks tobacco posed.’!

For decades, smokers and their estates had filed individual personal injury
lawsuits in attempts to recover against tobacco companies for medical bills
and pain and suffering. Most of the individual lawsuits were unsuccessful
until Cipollone v. Liggett Group.’* When Rose Cipollone filed her product
liability suit in 1983, she was suffering from lung cancer after smoking a
pack and a half of cigarettes each day since 1942. She died at the age of 58
while the litigation was underway, but her estate pursued the case, eventu-
ally winning a $400,000 judgment that was later overturned.” The jury
verdict was the first in the decades of tobacco litigation in which a plaintiff
was awarded damages.>

The case was also significant in other respects. It brought to light the
first industry documents that began to reveal what the tobacco companies
knew about the health effects and harms of smoking, when they learned that
information, and what they did with their knowledge. The public exposure
of these documents proved essential to the nascent tobacco control move-
ment. It transformed public perception of the tobacco industry, revealing
that manufacturers were not only fully aware of the risks of smoking but
were intentionally and aggressively deceiving the public. Moreover, the docu-
ments provided a road map for future plaintiffs seeking to hold the industry
accountable, shifting the legal claims underpinning such litigation from per-
sonal injury to corporate malfeasance.

3. Third wave

By the onset of the third wave of tobacco litigation in the 1990s, the pub-
lic health and economic tolls of smoking were clear. Although cigarette

30. GosTiN, supra note 21, at 207.

31. Id. Because the Federal Cigarette Labeling and Advertising Act of 1965, required warning labels on
cigarette packages, defense counsel pointed to these tepid warnings as nearly definitive evidence that
plaintiffs were informed and aware of the risks and that they had still chosen to smoke.

32. Cipollone v. Liggett Grp., 505 U.S. 504 (1992).

33.  GosTIN, supra note 21, at 207-08.

34. Lawrence Gostin et al., Tobacco Liability and Public Health Policy, 266 ]. AM. MED. Ass'N 31-82
(1991).
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use was on the decline, one in four U.S. adults continued to smoke.?® The
trend among youth was especially alarming. Between 1991 and 1995, youth
smoking prevalence increased more than 7%, from 28% to 35%.36 Tobacco
marketing campaigns flagrantly targeted youth and other populations dis-
proportionately affected by tobacco use such as low-income individuals,
adults who did not graduate from high school, and those experiencing men-
tal health or substance use issues.

Other concerns were arising as well. As the Surgeon General had con-
cluded in his 1964 report,’” and as medical research was continuing to dem-
onstrate, cigarettes cause and contribute to a host of diseases. The scope of
tobacco-related healthcare costs and the subsequent burden on state health-
care systems was becoming a significant problem. Six studies between 1976
and 1993 found that smoking accounted for between 6% to 8% of U.S.
healthcare costs, which amounted to more than $50 billion in 1993,38 and a
quarter of state Medicaid expenditures.’

Throughout this period, despite the health and economic costs that
tobacco-related illness imposed on the United States, the tobacco industry
continued to thwart serious public health initiatives to regulate its products.
For example, it successfully weakened the two major federal tobacco regula-
tions adopted at this time—package labeling and advertising restrictions—
to protect its economic interests.®’ The industry also continued to use its
hallmark scorched earth litigation strategy in which the industry commit-
ted almost inexhaustible resources to delay cases, “inundat[e] an opponent
with reams of useless information, use . . . the court system to wage a war of
motions and protective orders against an adverse party. . . fil[e] patently false
and misleading responses to discovery requests,”! and drive up a plaintiff’s

35.  Cus. for Disease Control, Cigarette Smoking Among Adults—United States, 1991, 42 MorsIDITY &
MorraLrry WeekLy Rep. 230 (1991).

36. Id.

37.  Dgr’r or Heavrs, Epuc., & WELFARE, SMOKING AND HEALTH: REPORT OF THE ADVISORY COMMIT-
TEE TO THE SURGEON GENERAL OF THE PuBLIC HEALTH SERVICE 33-40 (1964), available at hteps://
biotech.law.lsu.edu/cases/tobacco/nnbbmgq.pdf.

38. Kenneth E. Warner et al., Medical Costs of Smoking in the United States: Estimates, Their Validity, and
Their Implications, 8 Tosacco ConrroL 3, 290-300 (1999).

39. In 1993, nearly 15% of state Medicaid expenditures were to address smoking, amounting to $13 bil-
lion. Leonard S. Miller etal., Staze Estimates of Medicaid Expenditures Astributable to Cigarette Smoking,
Fiscal Year 1993, 113 Pus. Heavru Reps. 2, 140-51 (1998), available at https://www.ncbi.nlm.nih.
gov/pmc/articless/PMC1308653.

40. See, e.g., BRANDT, supra note 7, at 402. For more on the failed cfforts to bring tobacco under the
FDAs jurisdiction, see id. at 357-99.

41.  See Christine Hatficld, Note and Comment, The Privilege Doctrines—Are They Just Another Discovery
Tool Utilized by the Tobacco Industry to Conceal Damaging Information?, 16 Pack L. Rev. 525, 527
(1996).
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expenses.*? In the Cipollone litigation, for instance, the plaintiff’s attorneys
spent approximately $4 million to litigate the case through 12 federal opin-
ions.*> The original attorneys were forced to withdraw from the case before
it went to a second trial.*4

During this third wave of tobacco litigation, more lawsuits were filed
against tobacco firms in a three-year period (between 1994 and 1997) than
had been filed in the previous 30 years.®> This time, however, although many
plaintiffs continued to lose, some prevailed. The successful cases were the
result of three developments: “(1) an avalanche of revelations about tobacco
company misconduct, (2) the emergence of new forms of litigation that
allowed plaintiffs to amass resources and expertise on a scale sufficient to
challenge the industry’s litigation juggernaut, and (3) the development of
new legal theories that avoided many of the tobacco industry’s traditional
victim-blaming defenses.”

Many revelations about the industry’s conduct appeared in thousands
of internal industry documents from Brown & Williamson Tobacco Corp.
(Brown & Williamson) that were released by a whistleblower in 1994.%7
These documents, along with others obtained through discovery and press
reports, contained damaging evidence about the tobacco industry’s knowl-
edge of the health effects of smoking, the addictive nature of nicotine, and
the toxicity of elements contained in cigarettes.?®

New tactics included moving beyond individual personal injury claims to
class actions, which sought relief for potentially tens of thousands of individ-
uals injured by tobacco products under a variety of legal theories including
traditional tort law and manufacturers’ violations of antitrust and consumer
protection laws. New types of plaintiffs harmed by tobacco companies also

42.  BLANKE, supra note 17, at 18. (quoting one industry lawyer as saying, “To paraphrase General Patton,
the way we won these cases was not by spending all of [R.]. Reynolds] money, but by making that
other son of a bitch spend all of his.”).

43.  GosTiN, supra note 21, at 208.

44. Id.

45. BRANDT, supra note 7, at 404.

46. BLANKE, supra note 17, at 21.

47. Douglas Martin, Merrell Williams Jr., Paralegal Who Bared Big Tobacco Dies at 72, N.Y. Times, Nov.
26, 2013, hteps://www.nytimes.com/2013/11/27/business/merrell-williams-jr-paralegal-who-bared-
big-tobacco-dies-at-72.html.

48.  See Stanton Glantz et al., Looking Through a Keyhole at the Tobacco Industry: The Brown and Wil-
liamson Documents, 274 J. AM. MED. Ass'N 219, 219-24 (1995). To view the Brown & Williamson
documents, see the University of California, San Francisco’s State Tobacco Settlements, supra note 2,
at heeps://www.library.ucsf.edu/archives/tobacco. Other online collections contain tobacco industry
documents for a variety of sources. See, e.g., Truth Tobacco Industry Documents, UN1v. oF CaL. S.E,
https://www.industrydocuments.ucsf.edu/tobacco (last visited May 20, 2020).
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emerged, including health insurance companies and states with massive
medical bills to pay.

a. State tobacco litigation

Reeling from the economic blow to their health care systems due to tobacco-
related diseases, states developed an important new litigation strategy against
tobacco companies during this period. Between 1994 and 1998, almost every
state began to sue the tobacco industry for the recovery of Medicaid costs
incurred due to smoking-related illness of their residents.*” Having uncovered
evidence that the tobacco companies had known for years about the harm
caused by their products but had conspired to suppress the information and
mislead smokers, the general public, and public officials, some states invoked
Racketeer Influenced Corrupt Organization (RICO) statutes and sought
sweeping injunctive and equitable relief (i.e., demands for future restrictions
on tobacco industry behavior) as well as historic monetary recoveries.”® The
conspiracy aspects of RICO claims—RICO was originally enacted in 1970
to target the conspiratorial nature of organized crime’'—were well suited
to take advantage of the newfound evidence of collaboration and collusion
among the companies.’? Additionally, RICO civil claims are governed by
a “preponderance of the evidence” standard—roughly “more likely than
not’—and are less challenging to win than cases governed by the “beyond a
reasonable doubt” standard applicable to criminal prosecution.>

Beginning in Mississippi in 1994,>4 state attorneys general filed one
lawsuit after another against the country’s largest cigarette manufacturers,
including Philip Morris Inc. n.k.a. Philip Morris USA Inc. (Philip Morris),
R.J. Reynolds, Brown & Williamson, and Lorillard Tobacco Co. (Lorillard).
The cases sought injunctive and equitable relief as well as huge monetary
recoveries for penalties, punitive damages, and sums spent by the states to
treat smokers’ illnesses.” Most were law enforcement actions focusing on

49. BLANKE, supra note 17, at 25.

50. Walter J. Jones & Gerard A. Silvestri, 7he Master Settlement Agreement and Its Impact on Tobacco Use
10 Years Later: Lessons for Physicians Abous Health Policy Making, 137 Cugst 692, 693 (2010), avail-
able at https://pubmed.ncbi.nlm.nih.gov/20202950/.

51.  Jeremy M. Miller, RICO and the Conspiracy Construction: The Mischief of the Economic Model, 104
Cowm. L.J. 26, 26, 31 (1999).

52.  See Anthony J. Sebok, 7he Federal Government’s RICO Suit Against Big Tobacco: An Unprecedented Case
Begun by the Clinton DOJ, and Continued by the Bush DOJ, FINpLAW, Oct. 4, 2004, https://supreme.
findlaw.com/legal-commentary/the-federal-governments-rico-suit-against-big-tobacco. html.

53. Id.

54. Complaint, Moore ex rel. State v. Am. Tobacco Co., No. 94-1429 (Miss. Ch. May 23, 1994).

55. BLANKE, supra note 17, at 25.
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industry conduct and alleging civil violations of state laws, including con-
sumer protection, advertising, antitrust (i.e., competition) and racketeering
statutes. Other cases rested on theories of product liability®® and equity, such
as unjust enrichment.”’

The tsunami of lawsuits was unprecedented—three by the end of 1994, 17
by 1996, and 39 by 1997. “The American legal system had never witnessed
such an extravagant contest as would unfold over the next three years. By
the middle of 1997, at least 530 law firms and thousands of attorneys were
engaged in the battle for the hearts and lungs of millions of Americans.”*®
While the primary thrust of these lawsuits focused on recovering state costs
incurred to treat sick and dying cigarette smokers, the suits also sought to
reduce youth smoking, de-normalize tobacco use by exposing the tobacco
industry’s misconduct and lies, prevent tobacco industry advertising and
marketing targeted at children and youths, and secure monetary damages to
finance state tobacco control programs including education, prevention, and
cessation services.”

By early 1998, Mississippi,®® Florida,’! and Texas®? had reached pretrial
individual settlements with various tobacco companies. On May 8, 1998,
the only state lawsuit against the major tobacco companies tried to comple-
tion was settled as closing arguments were set to begin after 16 weeks of
trial (Minnesota Tobacco Settlement).®* Led by Minnesota Attorney General
Hubert Humphrey, in partnership with Blue Cross and Blue Shield of Min-
nesota and the law firm Robins, Kaplan, Miller & Ciresi LLP, State of Min-
nesota v. Philip Morris Inc. was the largest case in Minnesota history. In the
Minnesota Tobacco Settlement, the state was awarded payments projected to

56.  Under a product liability claim, a plaintiff would argue that tobacco companies made and marketed
a product that was unfit to use. ResTATEMENT (THIRD) OF TorTs: PrRODS. LiaB. §2 (AM. Law INST.
1998).

57. BLANKE, supra note 17, at 25. Unjust enrichment is sometimes included among theories of recovery
pleaded in a product liability action. According to this theory, a product user seeks recovery from the
defendant manufacturer of all proceeds from the sale of the allegedly defective product, claiming the
money made from selling the product unjustly enriched the defendant. In tobacco litigation, states
sought restitution by arguing that their costs for treating tobacco-related diseases constituted the
unjust enrichment of the companies. BRANDT, supra note 7, at 414.

58.  DPeter Pringle, 7he Chronicles of Tobacco: An Account of the Forces That Brought the Tobacco Industry to
the Negotiating Table, 25 Wn. MrrcHELL L. Rev. 387, 389 (1999).

59. See, e.g., id. at 391-94; BRANDT, supra note 7, at 412-27.

60. Barry Meier, Acting Alone, Mississippi Settles Suit With 4 Tobacco Companies, N.Y. "Timzs, July 4,
1997, http://www.nytimes.com/1997/07/04/us/acting-alone-mississippi-settles-suit-with-4-tobacco-
companies.html.

61. Barry Meier, Cigarette Makers Agree to Settle Florida Lawsuit, N.Y. TimEs, Aug. 26,1997, https://www.
nytimes.com/1997/08/26/us/ cigarette-makers-agree-to-settle-florida-lawsuit.heml.

62.  Texas, Tobacco Giants Settle Lawsuit, Avoid Trial, CaBLE NEws NETWORK (Jan. 16, 1998), hteps://
web.archive.org/web/20160419220814/https://www.cnn.com/US/9801/16/texas.tobacco/.

63. See Minnesota Tobacco Settlement Agreement, supra note 2.
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total $6.1 billion over 25 years and $200 million annually thereafter in per-
petuity.® But beyond the financial compensation, the Minnesota Tobacco
Settlement forced the public disclosure for the first time of some 35 million
pages of internal tobacco industry documents, which have since informed
hundreds of scientific articles, government reports, and policy debates across
the United States and the globe, including those that helped lead to the
Framework Convention on Tobacco Control—the first public health treaty
negotiated under the auspices of the World Health Organization.®> The Min-
nesota Tobacco Settlement also required public disclosure of any additional
industry documents that might be unearthed in subsequent cases anywhere
in the nation.®® The “meticulous, time-consuming, eye-wearying process
of discovery in Minnesota would—in large measure—create the massive
record. . . [and] unprecedented archive of the industry’s internal workings”
that was now available to both the public and other tobacco litigants.” The
resulting archive of documents detailing the tobacco industry’s many illegal
activities—including its long-standing denial of tobacco product risk despite
maintaining research programs committed to understanding, maintaining,
and enhancing the addictiveness of its products—provided state attorneys
general with much-needed evidence of industry wrongdoing, all of which
eventually led to the MSA.%® Finally, the Minnesota Tobacco Settlement
included a series of provisions permanently restricting abusive tobacco indus-
try practices as well as a first-ever injunction against marketing practices that
target youth, which were echoed six months later in the national MSA.®

b. Federal regulation

The state litigation against the tobacco companies happened against the
backdrop of many years of fits and starts as Congress and several administra-

64.  Under the settlement, the five major U.S. tobacco companies provided the state of Minnesota with six
one-time payments, which were distributed into three separate accounts: the Tobacco Use Prevention
and Local Public Health Endowment, the Medical Education Endowment, and an Academic Health
Center Account within the Medical Education Endowment. Blue Cross and Blue Shield of Minnesota
received an additional $469 million, which seeded the organization’s Center for Prevention among
other tobacco-related activities.

65.  See Minnesora Litigation and Settlement, Pus. Hearth L. Crr., http://www.publichealthlawcenter.
org/topics/tobacco-control/tobacco-control-litigation/minnesota-litigation-and-settlement (last visited
May 20, 2020). For more on the Minnesota Tobacco Settlement, see Symposium—Tobacco Regulation:
The Convergence of Law, Medicine & Public Health, 25 Wi. MitcheLL L. Rev. 373 (1999).

66.  See Minnesota Tobacco Settlement Agreement, supra note 2.

67. BRANDT, supra note 7, at 419.

68.  See, e.g., Roberta B. Walburn, 7he Role of the Once-Confidential Industry Documents, 25 WM. MITCHELL
L. Rev. 431, 431-38 (1999).

69.  See Minnesota Tobacco Settlement Agreement, supra note 2.

Copyright © 2020 Environmental Law Institute®, Washington, DC.



52 Looking Back to Move Forward: Resolving Health & Environmental Crises

tions sought to address the industry’s responsibility for the public health cri-
sis. After the passage of the Federal Cigarette Labeling and Advertising Act
of 1965, requiring a Surgeon General’s health warning on cigarette packs,”
the Federal Communications Commission ruled in 1967 that the fairness
doctrine—an attempt to ensure that all coverage of controversial issues by
a broadcast station be balanced and fair—applied to cigarette advertising.”!
Thereafter, stations broadcasting cigarette commercials had to donate air-
time to antismoking messages.”> Those messages ended in 1971, when Con-
gress prohibited all broadcast advertising for cigarettes.”?

As the science continued to develop, more definitively linking cigarette
smoking with a growing list of injuries and disease, Congress and federal
agencies moved incrementally to restrict tobacco sales and use. In 1973, the
Civil Aeronautics Board began to require nonsmoking sections on commer-
cial flights. In 1989, Congress banned smoking on domestic flights lasting
less than six hours.”* Smoking was not banned completely on all flights until
2000.7°

Throughout this time, no federal regulatory agency exercised compre-
hensive jurisdiction over the tobacco industry. Then, in February 1994,
U.S. Food and Drug Administration (FDA) Commissioner David Kessler
announced plans to consider regulating tobacco as a drug, reasoning that
because the products delivered nicotine to users to satisfy addiction, they
fell within FDA’s purview.”® The following month, Commissioner Kessler
testified about tobacco and nicotine in hearings convened by Congressman
Henry Waxman of the House Energy and Commerce Committee. Commis-
sioner Kessler’s testimony prompted Congressman Waxman to invite the top
executives from the seven largest cigarette manufacturers to testify before
the committee that April. Each of the tobacco company executives testified
under oath that he believed nicotine was not addictive.””

70.  Federal Cigarette Labeling and Advertising Act of 1965, 15 U.S.C. §§1331-40; 21 U.S.C. §387c.

71.  SeeJohn C. Moore, Advertising and Recent Developments in the Fairness Doctrine, 29 Wast. & Lk L.
Rev. 80, 81 (1972).

72. Seeid. at 87.

73.  Public Health Cigarette Smoking Act of 1969, Pub. L. No. 91-222, §6, 84 Stat. 87, 89 (1970).

74.  See BRANDT, supra note 7, at 303-06.

75. 49 U.S.C. §41706(a).

76. See BRANDT, supra note 7, at 391-97; id. at 391 (“The FDA based its claim of jurisdiction on its find-
ing that nicotine in cigarettes was a drug within the meaning of the 1938 Food, Drug, and Cosmetic
Act, which defined drugs as ‘articles (other than food) intended to affect the structure or function
of the body.”); see also Philip Hilts, U.S. Agency Suggests Regulating Cigarettes as an Addictive Drug,
N.Y. Times, Feb. 26, 1994, https://www.nytimes.com/1994/02/26/us/ us-agency-suggests-regulating-
cigarettes-as-an-addictive-drug.html.

77. 1994 Tobacco CEO Statement, supra note 25.
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Building on Commissioner Kessler’s work and the congressional investi-
gation, on August 23, 1996, President Bill Clinton announced the nation’s
first comprehensive program to prevent children and adolescents from
smoking cigarettes or using smokeless tobacco products and beginning a
lifetime of nicotine addiction.”® With the publication of a final rule in the
Federal Register five days later, FDA sought to regulate the sale and distribu-
tion of cigarettes and smokeless tobacco to children and adolescents.”” The
intent of the FDA rule was to reduce youth access to tobacco products and
the appeal of tobacco advertising to young people. Additionally, the FDA
rule announced an intent to require the major tobacco companies to educate
young people about the health dangers associated with tobacco use through
a multimedia campaign.®°

Tobacco companies immediately challenged the new FDA rule in
court, arguing that FDA lacked the proper delegation of authority from
Congress to regulate cigarettes and other tobacco products. In 2000, in a
5—4 ruling, the U.S. Supreme Court struck down the FDA rule, finding
that the agency lacked the authority to regulate tobacco.?! It was not until
June 2009 that FDA was given sweeping authority to regulate tobacco
products comprehensively.®?

c. State and local legislation

In the meantime, public concern about cigarette smoking began to prompt
policy responses from state and local governments to address the economic
and health tolls of tobacco use in their communities. These measures included
imposing smoke-free workplace laws, increasing tobacco taxes, and raising
minimum age requirements to buy cigarettes.®

78.  President Clinton and the FDA Announce New Tobacco Regulations, Nuws BRIEFs, Sept. 1996, https://
www.ndsn.org/sept96/fdarules.html.

79. Regulations Restricting the Sale and Distribution of Cigarettes and Smokeless Tobacco to Protect
Children and Adolescents, 61 Fed. Reg. 44396 (Aug. 28, 1996) (to be codified ac 21 C.ER. pts. 801,
803, 804, 807, 820, and 897).

80. /d. at 44538 (declining to use section 520(e) of the Federal Food, Drug, and Cosmetic Act (FFDCA)
to require tobacco companies to establish a national education campaign to discourage children and
adolescents from using cigarettes and smokeless tobacco as in the proposed rule but instead later using
section 518(a) of the FFDCA to pursue the implementation of the education campaign).

81. Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000).

82. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31, §102, 123 Stat. 1776
(codified as amended in 2009 in scattered sections of 15 U.S.C. and 21 U.S.C.). The law gives FDA
the authority to establish tobacco product standards, review products before their introduction to
the market, restrict tobacco product marketing and advertising, prevent illicit trade, and strengthen
warning labels.

83.  SeegenerallyPETER D. JACOBSON & JEFFREY WASSERMAN, ToBACCO CONTROL LAWS: IMPLEMENTATION
AND ENFORCEMENT (1997).
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From the 1960s to the 1980s, the public debate about smoking changed
from an issue of consumer choice to a serious health issue, spurring the
establishment of several national tobacco control advocacy organizations.?4
In 1967, Action on Smoking and Health (ASH) was formed; in 1971, the
Groups to Alleviate Smoking Pollution (GASP) networks were established
nationwide; in 1981, the Coalition on Smoking or Health was formed (con-
sisting of the American Lung Association, American Cancer Society, and
American Heart Association); and in 1986, Americans for Nonsmokers’
Rights was established.®

In subsequent years, the Surgeon General continued to release damning
reports about the health effects of smoking, nicotine addiction, secondhand
smoke, and tobacco use by youth.®¢ In 1993, the U.S. Environmental Pro-
tection Agency released a report titled Respiratory Health Effects of Passive
Smoking, Lung Cancer and Other Disorders.®” And in 1999 and 2007, the
Centers for Disease Control and Prevention (CDC) issued Best Practices for
Comprebensive Tobacco Control Programs.®® This provided a growing number
of tobacco control proponents and coalitions with the evidence they needed
to persuade states and localities to pass tobacco control legislation.

I1l. Master Settlement Agreement

As one state after another continued to sue the tobacco companies in the
1990s,% the industry began to face the risk of financial ruin and felt intense
pressure to settle. By 1998, Minnesota, Florida, Mississippi, and Texas had

84. Crr. ror Pus. Hearrn Sys. Scr., PoLicy StrarEGies: A Toacco ConTrOL GUIDE 3 (2014), hteps://
www.publichealthlawcenter.org/sites/default/files/resources/tclc-guide-tobacco-policy-strategies-
WashU-2014.pdf.

85. Id. at3.

86. See, e.g., DEPT OF HEALTH, EDUC., & WELFARE, THE HEALTH CONSEQUENCES OF SMOKING (1972);
Der'ror Hearra & HumAaN Servs., THE HEALrH CONSEQUENCES OF SMOKING—NICOTINE ADDICTION
(1988); Der’'r or Hearrn & Human Servs., REpuciNG THE HEALTH CONSEQUENCES OF SMOKING:
25-YEARs OF PROGRESS (1989); DEr't oF HEaLrn & HumaN SErvs., Tae Hearrn CONSEQUENCES
oF INVOLUNTARY ExPOSURE TO ToBACCO SMOKE (2006); DEPT OF HEALTH & HUMAN SERVS., PRE-
VENTING ToBacco Use AMONG YouTtH AND YounG Aputrs (2012); Dep’t oF Hearrn & Human
Servs., Tue Hearrn CONSEQUENCES OF SMOKING—50 YEARS OF PROGRESS (2014) [hereinafter 50
YEARS OF PROGRESS].

87. EnvrL. Pror. AGENCY, REspiraTORY HEALTH EFFECTS OF PASSIVE SMOKING, LUNG CANCER AND
OtnER Disorpers (1992), heeps://www.epa.gov/sites/production/files/2014-09/documents/pas-
sive_smoke.pdf.

88. Crrs. FOR Disease CONTROL, BEsT PrRACTICES FOR COMPREHENSIVE ToBACCO CONTROL PROGRAMS
(1999); Crrs. ror Disease CoNTROL, BEsT PrRACTICES FOR COMPREHENSIVE ToBACCO CONTROL
ProGrams (2007).

89. AsofOctober 1996, 16 states had sued the tobacco industry. See Utah Sues Tobacco Companies, WasH.
Posr, Oct. 1, 1996, at A9 (reporting that Utah joined 15 other states, along with many counties and
cities, in filing lawsuits against major tobacco companies).
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already reached settlements, and with 30 state suits in the pipeline and more
on the way, the industry was feeling particularly vulnerable.”® In 1997, the
tobacco company executives and the 46 remaining states began negotiating
what they described as a “global settlement agreement.”

A Global Settlement Agreement

As part of the proposed agreement, the tobacco industry agreed to accept
federal regulation of the marketing and advertising of tobacco products,
FDA jurisdiction over tobacco products, and funding for tobacco control
education.’! It also agreed to make substantial payments to government and
private parties that had filed lawsuits against the industry. In exchange, the
agreement would have granted the tobacco industry substantial relief from
punitive damages in present and future litigation and capped annual litiga-
tion payments.”” These industry protections were to be imposed not by settle-
ments with present or future smoking victims but rather by congressional
enactment without victims' consent. The so-called settlement’s immunity
provisions would also have mandated an end to all actions brought by the
state attorneys general, with or without their consent, and would have pro-
hibited future prosecution of any such actions.”” This immunity would also
have eliminated punitive damages for actions by the industry in the past,
outlawed all private class action suits against the industry, and capped the
total amount of money that the industry would have to pay in any year if it
lost any lawsuit brought by a private party as an individual.** Although these
provisions were of uncertain constitutionality, they were central to the global
settlement agreement.

Because implementing the global settlement required legislation, it was
subject to intense public scrutiny and exposed severe divisions within the
public health community—particularly regarding the advisability of limit-
ing the tobacco industry’s legal liability to states and private plaintiffs.”> A
bipartisan coalition of legislators and private health leaders began working
to strengthen the proposal’s public health provisions such as youth access,
warning labels, and smoke-free requirements; higher tobacco taxes; FDA
regulation of nicotine; industry fines for its failure to reduce teen smoking;

90. BRrANDT, supra note 7, at 420.

91. Michael Givel & Stanton Glantz, 7he “Global Settlement” With the Tobacco Industry: 6 Years Later, 94
Am.].Pus. HEaLrH 218, 218-24 (2004), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1448231.

92. Id. at221-22.

93. Id.

94. Id.

95.  See, e.g., BRANDT, supra note 7, at 420-31; PERTSCHUK, supra note 13.
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and higher tobacco company penalties to be paid to the states and the federal
government (raising the settlement proposal of the attorneys general from
$385 billion to over $500 billion).”® Most significantly, as the proposal was
enhanced, key sponsors—including Senator John McCain of Arizona—were
persuaded to abandon the immunity provisions at the heart of the industry’s
support for the bill.”” Frustrated by this development and the strengthened
health provisions, the industry reversed its position and worked to kill the
legislation, even running advertising campaigns in the districts of key legis-
lators.”® Back in the halls of Congress, the industry—among other tactics—
“loaded . . . up [the legislation] with amendments irrelevant to tobacco, and
then opposed it on the ground that it was no longer a tobacco bill. The indus-
try could no longer get whatever it wanted from Congress, but it still had
the power to kill what it did not want.” Finally, tobacco manufacturers
withdrew their support and the bill died in committee.'?

B.  Master Settlement Agreement

After Congress’ inability to agree on federal tobacco legislation and the global
settlement’s subsequent failure, the states and tobacco companies regrouped
to develop a settlement that did not require implementation by legislation.!™!
On November 23, 1998, Philip Morris, R.J. Reynolds, Brown & William-
son, and Lorillard (collectively, the “Original Participating Manufacturers”),
along with 46 states, four U.S. territories, the Commonwealth of Puerto
Rico, and the District of Columbia (the “Settling States”), finally entered
into the MSA—the largest civil litigation settlement in U.S. history. Impor-
tantly, although American Indians and Alaska Natives (AI/ANs) suffer a dis-
proportionate amount of health harms related to commercial tobacco use,
tribes did not participate in the state tobacco litigation and were excluded
from the MSA—a decision with complicated consequences, as discussed
later in this chapter.

This agreement was a watered-down version of the global tobacco settlement,
dropping many features of the earlier agreement such as “mandates for stron-
ger package warnings, tighter enforcement on sales to youth, stronger public
[smoke-free laws], and look-back provisions to reduce youth smoking.”'** Also,

96. BRrANDT, supra note 7, at 427.

97.  Givel & Glantz, supra note 91, at 222.
98. BRANDT, supra note 7, at 428.

99. Id. at429.

100. See GOSTIN, supra note 21, at 210.
101. BRANDT, supra note 7, at 431-34.
102. BRANDT, supra note 7, at 432.
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unlike the earlier agreement, which banned both human and animal figures
in tobacco ads, the MSA only banned cartoons.!%

According to the first section of the MSA, the parties settled “to avoid
the further expense, delay, inconvenience, burden and uncertainty of contin-
ued litigation (including appeals from any verdicts).”* The Settling States
intended the MSA to further “policies designed to reduce Youth smoking,
to promote the public health and to secure monetary payments to the Set-
tling States.”!% The MSA released the tobacco companies from liability for
state- and local-government lawsuits for past and future legal claims for costs
incurred in response to smoking-related illnesses and death and for equi-
table relief. Importantly, the tobacco industry gained no protection from
class action lawsuits and claims brought by individuals, labor unions, private
health care insurers, or the federal government.!%¢

In exchange, the companies agreed to make annual payments in perpe-
tuity to the Settling States and to substantially restrict their advertising,
promotion, and marketing of cigarettes. The agreement also repeated the
requirement—already in place from the Minnesota Tobacco Settlement
six months earlier—that the tobacco companies make public the millions
of pages of internal documents uncovered in the litigation.!” It was this
requirement that made publicly available decades of industry research and
knowledge about the addiction, illness, and death caused by cigarettes, as
well as the companies’ intentional, coordinated campaign of deception.

l. Parties

The Settling States included 46 states, four U.S. territories, the Common-
wealth of Puerto Rico, and the District of Columbia. The tobacco com-
panies, referred to as Original Participating Manufacturers, included the
country’s largest cigarette manufacturers, Philip Morris Incorporated, R.J.
Reynolds Tobacco Company, Brown & Williamson Tobacco Corporation,
and Lorillard Tobacco Company. Since the MSA became effective, mergers
and acquisitions have left R.J. Reynolds as the successor in interest to Brown
& Williamson and Lorillard, leaving two Original Participating Manufac-
turers remaining.'*®

103. d.

104. MSA, supra note 1, at SI.

105. d.

106. C. SterHEN REDHEAD, CONG. RESEARCH SERV., TOBACCO MASTER SETTLEMENT AGREEMENT (1998):
OVERVIEW, IMPLEMENTATION BY STATES, AND CONGRESSIONAL Issugs 2 (1999) (RL30058).

107. MSA, supra note 1, at SIV.

108. See The ABCs of the Tobacco Settlement Agreement, supra note 3.
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Later, additional tobacco manufacturers, known as Subsequent Partici-
pating Manufacturers, settled with the states under the MSA. (Original and
Subsequent Participating Manufacturers are referred to collectively as Partic-
ipating Manufacturers.) The number of Participating Manufacturers remains
fluid as, over the years, additional manufacturers have settled with the states
and others have gone out of business. As of October 2019, more than 50 Par-
ticipating Manufacturers are bound by the terms of the MSA.

2. Elements of the settlement
a. Payments

The MSA set up initial, annual, and “strategic contribution” payments
(described below) from Participating Manufacturers to the Settling States.
Every year, based on national sales information submitted by the companies,
an independent auditor calculates the settlement payment to be made by
each Participating Manufacturer and the amount to be received by each Set-
tling State.'% If parties disagree with the auditor’s calculations, the matter is
submitted to binding arbitration conducted by three neutral arbitrators who
must be former federal judges.!'

Initial payments. In addition to annual payments (which began on April
15, 2000), the MSA required Participating Manufacturers to make upfront
payments in each of the first five years after its execution for a total of about
$12.75 billion, adjusted for the volume of cigarette shipments in those years
compared with the volume in 1997.!!!

Annual payments (made in perpetuity). The MSA provides that the Par-
ticipating Manufacturers’ payments to the Settling States will continue in
perpetuity—in much the same way as the Settling States’ Medicaid and
other health care costs due to their citizens’ smoking-related illnesses are
likely to continue indefinitely for as long as U.S. tobacco products continue
to be legally sold and purchased.!'? The “base amounts” of these annual pay-

109. See generally MSA, supra note 1, at SXI.

110. 7d. at §XI(c).

111. Id. at SIX(b). After applying the volume adjustment, the initial payments for the first five years were
somewhat lower.

112. See id. at SIX(c).
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ments gradually increased from 2000 to 2018 and will remain at the 2018
base amount, $9 billion, in perpetuity.'?

All told, given these provisions, Participating Manufacturers are paying
billions of dollars annually to the Settling States. For example, in 2018, the
Participating Manufacturers paid close to $7.2 billion to the Settling States,
pushing the total amount paid over $126 billion as of July 2018.14

The Settling States receive an allocation of these payments based on a per-
centage set forth in Exhibit A to the MSA. Participating Manufacturers are
required to make annual payments based on their shares of national cigarette
sales and shipments. Importantly, calculations of annual payments are com-
plex and are subject to a variety of potential adjustments and offsets, includ-
ing an inflation adjustment and a volume adjustment.!> These payments are
increased to account for inflation (with a minimum increase of 3% per year)
but are reduced when the top four Participating Manufacturers’ combined
U.S. cigarette sales or their combined percentage share of the total U.S. ciga-
rette market fall below 1997 levels—and their U.S. market sales and shares
have been declining steadily."!® This downward volume adjustment (i.e.,
percentage reductions in cigarette shipment volumes) has been greater than
inflation adjustments since 1997 and, thus, actual annual payments have
been lower than those set forth as base amounts in the MSA and are expected
to continue to be. In addition, Participating Manufacturers have routinely
withheld payments or placed the payments in an escrow account pending the
resolution of disputes involving the above mentioned adjustments.!”

113. 'The amounts were $4.5 billion in 2000, $5.0 billion in 2001, $6.5 billion from 2002 to 2003, $8.14
billion from 2008 to 2017, and $9 billion in 2018 and each subsequent year in perpetuity. NaT’L
Ass'N Ar1’ys GEN., PAYMENTS TO DATE As OF Jury 19, 2018 (2018), http://www.naag.org/assets/
redesign/files/Tabacco/2018-07-25__Payments_to_States_Inception_through_July_19_2018.pdf.

114. Id.; see also MSA, supra note 1, at SIX(c)(1).

115. MSA, supra note 1, at SIX(c)(1). Other adjustments include the previously settled states reduction,
non-settling states reduction, non-participating manufacturer (NPM) adjustment, federal tobacco
legislation offset, litigating releasing parties offset, and offsets described in MSA subsections XI(i),
X1I(a)(4)(B), and XII(a)(8).

116. CampaIGN FOR ToBacco-FreE Kips, FACT SHEET, SUMMARY OF THE MASTER SETTLEMENT AGREE-
MENT (2017), https://www.tobaccofreekids.org/assets/factsheets/0057.pdf.

117. CampraiGN FOR ToBacco-Free Kips, Fact SHEET, ACTUAL ANNUAL TOBACCO SETTLEMENT PAYMENTS
RECEIVED BY THE STATES, 1998-2019 (2019). These withheld payments have been subject to the
resolution of disputes pursuant to the NPM adjustment, which have reduced the payments to Settling
States beyond the base amounts specified in the MSA. The NPM provision was intended to protect the
Participating Manufacturers from price competition from non-participating manufacturers that did
not have to make annual payments. Due to the way related statutory provisions were enacted state by
state, the NPM provision has led to protracted negotiation and arbitration over adjustment disputes
for the states with the Participating Manufacturers, with parties often splintering in an attempt to
collect their share of the disputed payments. See id.; CampaiGN FOR ToBacco-Frek Kips, Fact SHEET,
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Strategic contribution payments. The MSA also requires Participating
Manufacturers to provide “bonus payments” to states that invested resources
into the litigation that led to the MSA. The payments are allocated accord-
ing to the percentages set forth in Exhibit U to the MSA, which were based
on “each Settling State’s contribution to the litigation or resolution of state
tobacco litigation.”"'® The Participating Manufacturers’ base strategic contri-
bution payment was $861 million each year from 2008 to 2017,'"? subject to
the same adjustments as the annual payments.'?

Each state can use its annual MSA payments as it chooses. This is an
important feature of the settlement, which, in hindsight, is seen by many as
a major flaw that has enabled state legislatures to use the funds for purposes
unrelated to tobacco use and reduction. One of the core purposes of the
MSA was “to reduce Youth smoking [and] to promote the public health . . .
and achieve for the Settling States and their citizens significant funding for
the advancement of public health . . . ”?! Unfortunately, these statements
are in the recitals or “whereas” clauses of the agreement.!?> The MSA lacks
any binding provisions that require states to use the MSA payments—or any
portion of them—to fund tobacco prevention and cessation.

Many state legislatures use a small amount of the funds for tobacco control
and cessation programs, but many have also directed most of the money to
other purposes such as security for loans or for a state’s general funds.'”> No
state provides for direct MSA payments to individuals to pay for medical
costs resulting from tobacco use.

b. Restrictions

The MSA also imposes significant prohibitions and restrictions on tobacco
advertising, marketing, and promotional programs or activities.!?% For exam-
ple, it prohibits or restricts:

* Direct and indirect targeting of youth;

MULTISTATE SETTLEMENT AGREEMENT: THE NON-PARTICIPATING MANUFACTURERS ADJUSTMENT AND
THE MODEL StaTUTE (1999), https://www.tobaccofreekids.org/assets/factsheets/0065. pdf.

118. MSA, supra note 1, at SIX(c)(2), Exhibit U.

119. d.

120. Id. at SIX(c)(1).

121. Id. at SI.

122. Micah L. Berman, Using Opioid Settlement Proceeds for Public Health: Lessons From the Tobacco Experi-
ence, 67 U. Kan. L. Rev. 1029, 1036 (2019).

123. See BRANDT, supra note 7, at 465; see also Jones & Silvestri, supra note 50.

124. MSA parties expressly waived their right to challenge provisions of the MSA on constitutional grounds
such as violation of free speech rights under the First Amendment. See MSA, supra note 1, at §SIII,
XV.
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e Use of cartoon characters;

* Billboards, transit ads, and other outdoor advertising not in direct
proximity to a retail establishment that sells tobacco products;

* Product placements in entertainment media;

* Free tobacco product samples (except in adult-only facilities);
* Gifts to youth in exchange for proofs of purchase;

¢ Branded merchandise; and

* Brand name sponsorships.

In addition, the MSA prohibits tobacco industry practices and conduct

that seek to hide negative information about smoking, such as:

ter

* Lobbying against certain tobacco control legislation and administra-
tive rules at the state or local level'?>

» Agreements to suppress health-related research;

* Material misrepresentations about the health consequences of using
tobacco!?%; and

* Dismantling/prohibiting certain tobacco industry initiatives.

The MSA dismantled key tobacco industry initiatives, including the Cen-
for Indoor Air Research'?” and The Tobacco Institute, Inc. (the Tobacco

Institute).!?® It also prohibits Participating Manufacturers from creating

125

126
127

128.

. See id. at SIII(m); see also CAMPAIGN FOR ToBACCO-FREE Kips, FACT SHEET, MASTER SETTLEMENT
AGREEMENT ResTRICTIONS ON Tosacco Company LoBBYING Errorts (2005), http://www.tobac-
cofreckids.org/research/factsheets/pdf/0064.pdf [hercinafter Restrictions on Lobbying Efforts). For
instance, the MSA bars any cfforts by the tobacco companies or their lobbyists to oppose proposals
to restrict youth access to vending machines, include “cigars” in the definition of “tobacco products,”
enhance the enforcement of laws forbidding sales of tobacco products to youth, support the use of
new technology to enforce age-of-purchase laws, limit promotions of non-tobacco products that
use tobacco products as prizes or giveaways, enforce access restrictions through penalties on youth
possession or use, limit tobacco product advertising or wearing tobacco logo merchandise in or on
school properties, and limit non-tobacco products designed to look like tobacco products (e.g., candy
cigarettes). Restrictions on Lobbying Efforts, supra note 125.

. See MSA, supra note 1, at SIII(r).

. 'lhis initiative was initially formed and funded by Lorillard, Philip Morris, and R.J. Reynolds. Among

other purposes, the Center sought to call into question reports linking environmental tobacco smoke

(secondhand smoke) to lung cancer. Unlike the Tobacco Institute, the industry aimed to cast this

center as a completely separate nonprofit entity. ToBacco CoNTrOL LEGAL CoNsorTIUM, THE Mas-

TER SETTLEMENT AGREEMENT: AN OVERVIEW 4 .25 (2015), https://publichealthlawcenter.org/sites/

default/files/resources/tcle-fs-msa-overview-2015.pdf.

After it forced the Institute to disband, the MSA required all its internal documents to be placed

online. The tobacco industry used the Tobacco Institute as its main arm in challenging anti-tobacco
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other industrywide groups unless such groups agree to act consistently with
the MSA’s provisions.'?

However, companies are still permitted to fund independent research
efforts, academic institutions, and other community organizations. For
example, from 2000 to 2007 and before it shut down, the Philip Morris
External Research Program awarded some $200 million to 470 research proj-
ects at 60 different medical schools.!?® Likewise, the tobacco corporation
Altria Group (Altria) continues to donate to a variety of national, regional,
and local organizations working in youth development, environmental pro-
tection, civic engagement, and the arts.!?! In 2019, charitable giving by Altria

totaled $46.9 million.'*
c. Creation of a tobacco prevention foundation

‘The MSA created the American Legacy Foundation (now known as the Truth
Initiative), a research and educational organization that focuses its efforts on
preventing teen smoking and encouraging smokers to quit. The foundation
is responsible for the truth® campaign,'®® which has had success in reducing
youth smoking.!3*

d. Required document disclosure

The MSA also requires the Participating Manufacturers to make available
online the non-privileged documents they disclosed during the discovery

studies and initiatives. “[T]he bulk of public relations activity concerning industry response to the
smoking and health controversy emanates from The Tobacco Institute . . . [TThe Institute acts as
official spokesman for the industry, always reflecting the official strategy positions agreed upon by
all members.” Status Report and Update: Public Relations Strategy of U.S. Tobacco Manufacturers re
Smoking & Health Controversy, ToBacco INst. (May 1, 1976), hetp://industrydocuments.library.ucsf.
edu/tobacco/docs/ptpk0146. The Council for Tobacco Research—the name given in 1964 to 1953’
Tobacco Industry Research Committee—had already been dismantled six months earlier under the
Minnesota Tobacco Settlement. See Minnesota Tobacco Settlement Agreement, supra note 2, at §VI;
Tobacco Industry Research Committee, supra note 9.

129. See MSA, supra note 1, at SIII(p).

130. Researchers under the auspices of the program published 1,200 articles in peer-reviewed journals
ranging from Science and Nature o the Journal of Clinical Investigation. See David Grimm, Philip
Morris Pulls the Plug on Controversial Research Program, 319 Sciince 1173 (2008).

131. Investing in Communities, ALTRIA, http://www.altria.com/Responsibility/Investing-In-Communities/
Pages/default.aspx (last visited Apr. 14, 2020).

132. Id.

133. The Truth, htep:/[www.thetruth.com (last visited May 22, 2020).

134. See, e.g., Donna Vallone et al., 7he Effect of Branding to Promote Healthy Behavior: Reducing Tobacco
Use Among Youth and Young Adulss, 14 INT'L ]. ENvrL. REs. & Pus. HeaLrn 1517 (2017), available
athttps://www.mdpi.com/1660-4601/14/12/1517 (finding that in just one year the truth” campaign
prevented over 300,000 young people from starting to smoke); see also Cheryl Healton, Who's Afraid
of the Truth?, 91 Am. ]. Pus. Hearru 554, 554-58 (2001).
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phase of the tobacco litigation as well as any such documents produced in dis-
covery in any federal or state civil action concerning smoking and health.'®

3. Enforcement provisions

Under section VII of the MSA, each Settling State may bring an action to
enforce the MSA or the consent decree (the settlement contained in a court
order) with respect to disputes or alleged breaches within its territory.® The
court that entered a Settling State’s consent decree has exclusive jurisdiction
to implement and enforce the MSA with respect to that state.

Section VIII(a) of the MSA places responsibility on the National Associa-
tion of Attorneys General (NAAG) to coordinate and facilitate the MSA’s
implementation and enforcement on behalf of the attorneys general of the
Settling States, who initiated the lawsuits that led to the adoption of the
MSA."¥ NAAG carries out this mandate through an attorney general-level
Tobacco Committee; an Enforcement Working Group, which consists of
attorney general office staff working on tobacco issues; and the NAAG
Tobacco Project, which is composed of staff attorneys within NAAG who
support state enforcement efforts.!?

Enforcement typically begins when a state attorney general or NAAG
observes a potential violation of the MSA or a member of the public or a pub-
lic organization complains about a Participating Manufacturer’s marketing
practices to a state attorney general or NAAG. If the matter is not resolved
through negotiation, one or more Settling States may decide to bring an
enforcement action against the Participating Manufacturer. The Settling
States have several remedies for addressing MSA violations.

a. Voluntary cessation

The threat of enforcement can induce companies to voluntarily abandon
challenged marketing campaigns. For example, the U.S. Smokeless Tobacco

135. MSA, supra note 1, at SIV. 'This requirement expired on June 30, 2010, but it has been continued
until September 1, 2021, under the judgment entered in the federal government’s RICO action
against the major cigarette manufacturers. United States v. Philip Morris USA, Inc., 449 E Supp. 2d
1, 941-44 (D.D.C. 2006). The documents are also still available in the Legacy Tobacco Documents
Library, https://industrydocuments.library.ucsf.edu/tobacco (last visited June 14, 2020).

136. See MSA, supra note 1, at SVIL. The MSA begins with a series of “whereas” clauses, including the
following: “WHEREAS, the undersigned Settling State officials believe that entry into this agreement
and uniform consent decrees with the tobacco industry is necessary in order to further the Settling
States’ policies designed to reduce Youth smoking, to promote the public health and to secure monetary
payments to the Settling States.” /. at SI.

137. See id. at §VIII(a).

138. 'The NAAG Tobacco Project is now known as the “NAAG Center for Tobacco and Public Health.”
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Co. withdrew a false statement about product safety after the Rhode Island
Attorney General ordered the company to desist in 1999.1%° Similarly, Brown
& Williamson discontinued its B-Koo/ campaign in 2000 after being inves-
tigated jointly by a number of states.!4

b. Litigation

Ambiguities in some of the MSA’s provisions have led states to initiate liti-
gation to clarify or confirm whether free matchbooks qualify as prohibited
“merchandise” under the MSA,¥! whether magazine advertisements are
intended to target youth,'¥? and whether the prohibition on brand name
sponsored events has been violated.'*? If the plaintiff state prevails, it can seek
injunctive relief, monetary remedies, and attorneys’ fees.

Injunctive relief. For example, California sued R.J. Reynolds for failing
to amend its advertising practices in the wake of the multistate backlash
against the B-Kool campaign. The court subsequently ordered R.J. Reynolds
to refrain from continuing to expose youth to its advertising at levels similar
to exposure levels of adult smokers and to take other reasonable measures to
reduce youth exposure to its advertising. 44

Monetary remedies and attorneys’ fees. Courts in every MSA state have
approved a consent decree to facilitate enforcement of the MSA.!*> Many of

139. Dennis Eckuart, Tue ToBACCO MASTER SETTLEMENT AGREEMENT: ENFORCEMENT OF MARKET
ResTrICTIONS 4 (2004), https://www.publichealthlawcenter.org/sites/default/files/resources/ telc-syn-
marketing-2004.pdf.

140. 'This multistate investigation was pivotal in prompting other companies to reduce youth exposure to
their ads in national magazines. See id. at 5.

141. State ex rel. Jim Petro v. R.J. Reynolds Tobacco Co., 820 N.E.2d 910 (Ohio 2004) (finding that R.].
Reynolds’ matchbooks bearing brand names are brand name merchandise prohibited by section ITI(f)
of the MSA).

142. People ex rel. Bill Lockyer v. R.J. Reynolds Tobacco Co., 11 Cal. Rptr. 3d 317 (Cal. Ct. App. 2004)
(ruling that R.J. Reynolds intended to target youth in violation of section III(a) of the MSA because
of the degree to which youth were exposed to its magazine ads).

143. 'The People ex rel. Bill Lockyer v. R.J. Reynolds Tobacco Co., 132 Cal. Rptr. 2d 151 (Cal. Ct. App.
2003) (ruling that R.J. Reynolds placed billboards at sites of brand name sponsorships for a longer
time than permitted by the MSA); State ex rel. Terry Goddard v. R.J. Reynolds Tobacco Co., 75 P3d
1075 (Ariz. Ct. App. 2003) (same). But see State ex rel. Spitzer v. R.J. Reynolds Tobacco Co., No.
401561/01, at *6, *8 (N.Y. Sup. Ct. Jan. 30, 2002), available ar https://www.industrydocument-
slibrary. ucsf.edu/tobacco/docs/#id=qqcf0064 (ruling in favor of R.J. Reynolds on same issue and
finding New York’s proffered interpretation of the MSA to be “unreasonable” and “a disingenuous
effort to confuse”).

144. EckHART, supra note 139, at 6.

145. All states have such consent decrees except for Mississippi, Florida, Texas, and Minnesota because
these states pursued individual settlements with four tobacco companies, settlements that preceded

the MSA.
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the noneconomic or public health provisions of the MSA are established in
section V of these separate consent decrees.® If a company’s conduct violates
the consent decree as well as the MSA, the court can find the company in
civil or criminal contempt of court, impose monetary fines and penalties on
the company, and order the company to pay the state’s costs and attorneys’
fees.'¥” The availability of monetary penalties and attorneys’ fees as remedies
for violations of a consent decree is a key difference between its enforcement
and the enforcement of the MSA.!® Monetary remedies could range from
investigative costs'® to funds that must be earmarked for tobacco prevention
efforts™ to punitive penalties.”!

IV. Outcomes and Lessons Learned
A. Successes

l. Lowered smoking rates

The MSA was a landmark accomplishment that directly contributed to a
reduction in adult smoking rates in the United States, achieving one of its
primary goals.®> The MSA and subsequent state and federal cigarette tax
increases resulted in significant hikes to the price of cigarettes, which is
one of the most effective ways to reduce smoking—especially among price-
sensitive youth."® The MSA’s perpetual payments to the Settling States led
the major cigarette companies to raise prices by more than $1.10 per pack

146. EckHART, supra note 139, at 1.

147. Id.

148. Id. at 1-2.

149. Id. at7.

150. Id. at 4.

151. State v. R.J. Reynolds Tobacco Co., No. GIC 764118 (Cal. Super. Ct. 2002). Buz see People ex rel.
Lockyer v. R.J. Reynolds Tobacco, Co., 124 P.3d 408 (Cal. 2005).

152. Since the adoption of the MSA, smoking ratesamong U.S. adults declined from approximately 23.3%
in 2000 to 13.7% in 2018. Cus. for Disease Control, Cigarette Smoking Among Adults—U.S., 2000,
57 MorsipITy & MorTaLITY WEEKLY REP. 642 (2002); Current Cigarette Smoking Among Adults
in the United States, Crrs. rorR Disease CONTROL, https://www.cdc.gov/tobacco/data_statistics/
fact_sheets/adult_data/cig_smoking/index.htm (last visited May 21, 2020) [hereinafter Current Adult
Smoking]. Moreover, smoking rates among U.S. youth declined from approximately 20.6% in 2000
to approximately 5.8% in 2018. CamraIGN FoR Tosacco-Free Kips, Fact Sueet, Tosacco Usk
AMONG YoutH (2019), https://www.tobaccofreekids.org/assets/factsheets/0002. pdf. Note, however,
that the rate of youth use of tobacco and nicotine products has recently risen, with an estimated 27.5%
of high school students in 2019 reporting current use of e-cigarettes. Karen Cullen et al., E-Cigareste
Use Among Youth in the United States, 2019, 322 ]. Am. MED. Ass'N 2095 (2019), available at hteps://
jamanetwork.com/journals/jama/article-abstract/2755265.

153. Der’r or HeaLra & HumaN Servs., SMOKING AND ToBacco CoNTROL MONOGRAPH: POPULATION
BasED SMOKING CESSATION 165-74 (2000), available at https://cancercontrol.cancer.gov/brp/tcrb/
monographs/12/entire_monograph-12.pdf.
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from 1998 to 2000.% Only part of these increases was used to fund the
required payments to the states, while approximately half of the increase
actually boosted tobacco company profits.!> State and federal cigarette tax
increases also raised cigarette prices, with the average combined federal-
state cigarette tax increasing from $0.63 per pack in 1998 to $2.79 in 2018
as well as 49 out of 50 states increasing their state taxes on cigarettes since
the MSA was executed.!®

In 1999, MSA proceeds also created the national nonprofit American Leg-
acy Foundation (renamed the Truth Initiative in 2015), whose award-winning
counter-marketing truth® campaign,”” combined with the increased tobacco
taxes, helped reduce the smoking rate among young people—another stated
goal of the MSA.1® The truth® campaign had a significant impact on the
drop in youth smoking, with one 2005 study finding that between 1999
and 2002, “smoking prevalence among [middle- and high-school] students
declined from 25.3% to 18.0% . . . and that the [truth®] campaign accounted
for approximately 22% of this decline.”™’

2. Disclosure and regulatory control

Another significant benefit of the MSA was its role in raising public and
political awareness not just of the dangers of tobacco use but of the tobacco
industry’s conduct, including the extent to which it misled consumers about
the health risks of its products. By requiring the tobacco industry to disclose
internal documents and make them publicly available, the states’ litigation
enabled policymakers, regulators, journalists, researchers, lawyers, students,
and the public at large to uncover new evidence about industry practices and
tactics—evidence that was used effectively in subsequent seminal lawsuits

such as United States v. Philip Morris USA Inc. o0

154. Matthew L. Myers, On 20th Anniversary of State Tobacco Settlement (the MSA), It's Time for Bold Action
to Finish the Fight Against Tobacco, CAMPAIGN FOR ToBacco-FrEE Kips (Nov. 26, 2018), https://www.
tobaccofreekids.org/press-releases/2018_11_26_msa20.

155. Id.

156. Id. See also CamralGN FOR ToBacco-Fre Kips, Fact SHEET, STATE CIGARETTE TAX INCREASES PER
YeARr (& RecEssions) SINCE 1980 (2020), https://www.tobaccofreekids.org/assets/factsheets/0212.
pdf.

157. BRANDT, supra note 7, at 436-37.

158. Steven A. Schroeder, Tobacco Control in the Wake of the 1998 Master Settlement Agreement, 350 NEw
Eng. J. MED. 293, 295 (2004).

159. Matthew C. Farrelly et al., Evidence of a Dose—Response Relationship Between ‘“truth” Antismoking Ads
and Youth Smoking Prevalence, 95 Am. J. Pus. Hearrn 425, 425 (2005). This evaluation included
authors from the American Legacy Foundation and so was not fully independent. See a/so Vallone et
al., supra note 134.

160. United States v. Philip Morris USA Inc., 449 E Supp. 2d 1 (D.D.C. 20006).
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In that case, the U.S. Department of Justice filed its own suit against the
tobacco industry for violating RICO. In 2000, after six years of litigation,
nine months of trial, hundreds of depositions, and thousands of exhibits,'!
U.S. District Court Judge Gladys Kessler issued a 1,683-page opinion, hold-
ing that the tobacco companies “engaged in and executed—and continue
to engage in and execute—a massive 50-year scheme to defraud the public,
including consumers of cigarettes, in violation of RICO.”'®> Drawing exten-
sively from evidence revealed in tobacco documents now available as a result
of the tobacco settlements, Judge Kessler held that the tobacco industry’s
decades-long conspiracy had misled the public about the risks of smoking
and the danger of secondhand smoke, misrepresented the addictiveness of
nicotine, manipulated the nicotine delivery of cigarettes, deceptively mar-
keted cigarettes characterized as “light” or “low tar,” targeted the youth mar-
ket, and intentionally failed to produce safer cigarettes.!®?

The internal tobacco industry documents, which the public can easily
access online'®* and in repositories at the University of California, San Fran-
cisco, can be used to reveal the industry’s historical role in suppressing infor-
mation, gain insight into its business practices, and provide hard evidence for
attorneys building a case for tobacco control laws and policies or facing legal
challenges to tobacco control measures. Disclosure of this evidence was key
to finally compelling action on significant federal tobacco regulation. In June
2009, President Barack Obama signed the Family Smoking Prevention and
Tobacco Control Act, giving FDA unprecedented authority to protect the
public health by comprehensively regulating tobacco products.'® Thus, after
40 years of failed legislative efforts, the states’ judicial settlements—along
with the federal litigation—were critical to the long-overdue introduction of
federal tobacco regulation.

161. See D. Douglas Blanke, 7he Verdict Is In: Findings From United States v. Philip Morris Collection,
Pus. Heacrn L. Crr. (2006), heeps://www.publichealthlawcenter.org/topics/special-collections/
verdict-findings-united-states-v-philip-morris-collection.

162. United States v. Philip Morris (D.O.J. Lawsuit), Pus. Hearrn L. Crr., https://publichealthlawcenter.
org/topics/commercial-tobacco-control/commercial-tobacco-control-litigation/united-states-v-philip
(last visited May 22, 2020).

163. See Toacco CoNTrOL LEGAL CoNsORTIUM, THE VERDICT Is IN: FINDINGS FROM UNITED STATES
V. PHILIP MORRIS, (2006), https://www.publichealthlawcenter.org/sites/default/files/resources/tcle-
verdict-is-in.pdf.

164. See State Tobacco Settlements, supra note 2.

165. Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31, 123 Stat. 1776. FDA
regulatory authority includes establishing tobacco product standards, reviewing products before their
introduction to the market, restricting product marketing and advertising, preventing illicit trade,
and strengthening warning labels.
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B. Shortcomings
l. Misallocation of funds

Despite its many important successes, the MSA includes some important
flaws. When it was executed in 1998, the public health community was
excited that huge state payments—estimated to total nearly $206 billion from
the tobacco industry through 2025 and billions more in perpetuity—would
be available to fight the tobacco epidemic.!®® As one tobacco control expert
remarked, “For a brief historical moment, the air was filled not with smoke
but with optimism that soon all states would mount credible, comprehensive
tobacco control programs.”'” After all, as early as the 1990s, evidence had
been mounting that states with well-funded and sustained tobacco preven-
tion programs had substantially reduced tobacco use by their residents.!®®
And what better way to fund and sustain tobacco prevention programs than
with these hefty payments to the states from the MSA?

'The public health community’s jubilation over the signing of the MSA was
short-lived. Although many state officials initially promised to dedicate MSA
funds to public health and tobacco control, those promises were forgotten
once they realized the MSA did not require them to allocate settlement reve-
nues to tobacco prevention and cessation efforts. It did not take long for state
legislatures to begin to treat MSA revenues as “found money”—a “cookie
jar” to be tapped for general purposes and to cover budget shortfalls.'®” As
a result of decisions by state legislatures, which are responsible for deciding
how the money is spent, few of these funds have been designated for tobacco
control and prevention programs. Between 1998 and 2019, less than 1% of
the $161 billion in payments received by Settling States were earmarked for
state tobacco prevention programs.!”?

166. See The ABCs of the Tobacco Settlement Agreement, supra note 3; Jones & Silvestri, supra note 50, at
694.

167. Kenneth E. Warner, Tobacco Policy in the United States: Lessons for the Obesity Epidemic, in PoLicy
CHALLENGES IN MODERN Hearrn CAre 99, 104 (David Mechanic ed., 2005).

168. Matthew C. Farrelly et al., 7he Impact of Tobacco Control Program Expenditures on Aggregate Cigarette
Sales: 1981-2000, 22 ]. Hearru Econ. 843, 843 (2003) (finding that between 1990 and 2000,
sales fell an average of 43% in four key states with large program expenditures—Arizona, California,
Massachusetts, and Oregon—compared with 20% for all states, and that program funding levels
accounted for a substantial portion of this difference, with increasing expenditures producing bigger
and faster declines in sales).

169. Jones & Silvestri, supra note 50, at 695.

170. CamraIGN FoOR ToBacco-Frex Kips, FacT SHEET, ACTUAL ANNUAL TOBACCO SETTLEMENT PAYMENTS
RECEIVED BY THE STATES, 1998-2019 1 (2019), https://www.tobaccofreekids.org/assets/factsheets/0365.
pdf.
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Rather than spending the MSA monies on tobacco control measures,
many governors and state legislatures spent the funds to cover budget short-
falls or address fiscal priorities in areas other than tobacco prevention such
as education, social services, or infrastructure. Some states even used MSA
money for such expenditures as $700,000 for golf carts and a sprinkler sys-
tem for a public golf course (New York), $12 million for laying fiber-optic
lines for broadband cable (Virginia), and $1 million for juvenile offender
boot camps, alternative schools, metal detectors, and public school surveil-
lance cameras (Alabama).!”!

Several states, including New York, California, and Connecticut, went
so far as to securitize some or all of their MSA revenues, selling their yearly
MSA payments through state-backed bonds. For a variety of reasons, includ-
ing meeting budget shortfalls, these states sold their rights to future pay-
ments in exchange for immediate smaller lump-sum payments on some or all
their current and future settlement revenues.'”? While the industry continues
to make its required MSA payments to these states, the funds are then imme-
diately disbursed to bondholders, leaving the states with no future MSA rev-
enues to allocate to tobacco control programs (or for any other purpose) for
the duration of the bonds.!”®> By 2010, 18 states, the District of Columbia,
and three U.S. territories had securitized some or all of their MSA revenue
entitlements into bonds, with the issued bonds totaling $40 billion.'74

Few states have allocated more than a nominal amount of their tobacco
settlement revenue to fund tobacco prevention and cessation programs,'”
making tobacco control programs the smallest state budget category to
receive MSA funds.'”® Further, the percentage of MSA funds earmarked for
tobacco control programs has steadily decreased from approximately 6% of

171. Howard Markel, Burning Money, N.Y. Times, Aug. 22, 2005, http://www.nytimes.com/2005/08/22/
opinion/22markel.html.

172. Id.

173. See Berman, supra note 122, at 1037-38; see also Dearell Niemeyer et al., The 1998 Master Settlement
Agreement: A Public Health Opportunity Realized—Or Lost?, 5 HiaLra PRoMOTION PraCTICE 218
(2004), available at http://hpp.sagepub.com/content/5/3_suppl/21S.abstract.

174. Tobacco Bonds: Janney Fixed Income Strategy, JANNEY MONTGOMERY SCOTT, Dec. 6, 20105 see also Moodys
Places 31 Tobacco Settlement Bonds Under Review, MoopY’s INVESTOR SERV., Jan. 22, 2013, hteps://
www.moodys.com/research/Moodys-places-31-tobacco-settlement-bonds-under-review--PR_264367;
More Concern Over Tobacco Bonds, FMSBonDs, INc., Jan. 29, 2013, https://www.fmsbonds.com/
news-and-perspectives/more-concern-over-tobacco-bonds/.

175. Cus. for Disease Control, State Tobacco Revenues Compared With Tobacco Control Appropriations—U.S.,
1998-2010, 61 MorsipITY & MoORrTALITY WEEKLY REP. 20, 370 (2012).

176. U.S. Gov't AccouNtaBiLiTy OFF., TOBACCO SETTLEMENT: STATES ALLOCATIONS OF PAYMENTS
From Toacco Companies FORr FiscaL Years From 2000 o 2005 6 tbl.2 (2007), http://www.
gao.gov/assets/120/115580.pdf (testimony of Lasa Shames, Acting Director, Natural Resources
and Environment).
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MSA funds in 2001 to only 1.9% in 2015."7 As of 2018, funding in 15
states did not exceed even 10% of the funding level CDC recommended be
devoted to tobacco cessation or prevention programs.'’8

2. Lack of sustainability for tobacco prevention programs

Unsurprisingly, although the MSA was intended to support state tobacco
prevention programs, sustainability has been an ongoing problem for many
of them. Over the years, program funding has been cut significantly in sev-
eral states (e.g., Massachusetts, Mississippi, Washington, Indiana, Illinois,
Hawaii, and Minnesota), while legislatures withdrew settlement funds
entirely in states such as Ohio and North Dakota, forcing tobacco preven-
tion programs to close.””

Significant evidence exists showing that comprehensive tobacco control
programs reduce smoking rates and that the longer these programs operate,
the greater the positive health impact.’®® As a result, the failure of states to
invest consistently in tobacco control has had major public health conse-
quences.'®! For example, large health disparities in tobacco use exist across
“racial/ethnic groups and between groups defined by educational level, socio-
economic status and region”—a problem identified in the Surgeon General’s
2014 report, The Health Consequences of Smoking.'* Dedicated tobacco con-
trol resources and leadership at both the state and local levels are needed to
address the high prevalence of tobacco use among vulnerable populations,
including those with mental health and substance use issues.!®?

177. Cary P. Gross et al., State Expenditures for Tobacco-Control Programs and the Tobacco Settlement, 347
New EnG. J. MEp. 14, 1080 (2002).

178. Am. Lung Ass'N, Stare or ToBacco ControL 2018 (Jan. 2018), heeps://www.bhthechange.org/
wp-content/uploads/2018/01/state-of-tobacco-control.pdf. While each of the Settling States receives
MSA settlement funds in amounts well above both the minimum and ideal funding levels recom-
mended by CDC for tobacco cessation or prevention, they spend significantly less. In 2017, states
on average received MSA payments that were 242% of CDC recommended funding levels, yet they
spent at only 26% of those recommended levels. In fiscal year 2020, the states will collect a record
$27.2 billion from tobacco taxes and settlements but will spend only 2.7% of it—$739.7 million—on
tobacco prevention and cessation programs that help smokers quit and prevent youth from starting to
smoke. The $739.7 million the states have budgeted for tobacco prevention amounts to just 22% of
the $3.3 billion CDC recommends for all states combined. Not a single state currently funds tobacco
prevention programs at the level recommended by CDC.

179. See generally Berman, supra note 122 (including case studies of several state tobacco prevention pro-
grams affected by inconsistent settlement funding).

180. See, e.g., Matthew Farrelly et al., The Impact of Tobacco Control Programs on Adult Smoking, 98 Am.
J. Pus. Heavrn 304, 304-09 (2008), available ar https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC2376884.

181. Berman, supra note 122, at 1038.

182. 50 YEARS OF PROGRESS, supra note 86.

183. See Berman, supra note 122, at 1038; see also Tobacco Use and Quitting Among Individuals With Be-
havioral Health Conditions, Crrs. FOrR Diseast CONTROL, https://www.cdc.gov/tobacco/disparities/
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Had the MSA required the allocation of such funding, states and localities
might have had the means to tackle health disparities and been better pre-
pared to address recent related industry developments such as the epidemic
of youth use of e-cigarettes and nicotine delivery devices.'® State and local
programs committed to tobacco prevention and cessation, research, educa-
tion, and legal technical assistance can provide much needed insight into
tobacco industry practices and strategies—even regarding products such
as e-cigarettes, which were unforeseen at the time of the MSA. The need
for state and local tobacco control programs continues to exist as long as
tobacco use remains the largest preventable cause of death and disease in the
United States, with approximately 480,000 Americans dying from tobacco-
related illnesses each year.'$

3. Loopholes weaken public health provisions

Similarly, the MSA’s restrictions on tobacco product marketing, advertising,
and industry conduct, while welcome, have been criticized as “not going
far enough to reform an industry that for decades knew more about the
addictive nature and deadly effects of tobacco use than it ever acknowledged
publicly . . . "% Tobacco companies were both resilient and resourceful at
finding loopholes to exploit—particularly in marketing their products.

For instance, although the MSA prohibited the targeting of underage per-
sons in tobacco advertising and sharply restricted brand name sponsorship,
outdoor advertising, and promotional paraphernalia, companies used other
marketing and advertising strategies not covered by MSA guidelines.'®” These
strategies have included aggressive point-of-sale advertising and promotion,
outdoor signs smaller than billboards (up to 14 square feet), direct market-
ing, event sponsorship, brand loyalty programs, sweepstakes, and reduced
product pricing via discounts and coupons.'®

Also, despite the MSA’s prohibition of product placement in media acces-
sible to young people, movies still often depict the use of cigarettes—a
controversial practice that has been shown to influence smoking behavior,

mental-illness-substance-use/index.htm (last updated Feb. 4, 2020).

184. See Berman, supra note 123, at 1038.

185. See50 YEARS OF PROGRESS, supra note 86. This number represents roughly one in five American deaths.
In 2018, nearly 14 out of every 100 U.S. adults aged 18 years or older (13.7%) smoked cigarettes,
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especially among youth.'®” The tobacco industry continues to use loopholes
and ambiguities in the MSA provisions—especially related to marketing
and advertising—to circumvent the settlement’s public health goals, spend-
ing billions of dollars annually on cigarette and smokeless tobacco advertis-
ing and promotion alone.'”® In addition, the MSA, which was executed in
1998, did not and could not have anticipated electronic advertising, market-
ing, and promotion. Although some MSA restrictions are broad enough to
cover electronic communications, such as the prohibition on youth targeting,
states have not been able to use the MSA effectively to counter the promotion
of tobacco products in social media.'”!

4. Exclusion of tribes

AI/AN youth and adults have the highest prevalence of cigarette smoking
among all racial/ethnic groups in the United States.!”* Nevertheless, AI/AN
tribes were explicitly excluded from the MSA negotiations between state
attorneys general and tobacco manufacturers. In 1997, tribal leadership and
opinion leaders provided testimony to guide the global settlement agreement,
but no tribal testimony or input was included in MSA talks."* Yet despite
the lack of tribal participation in MSA negotiations, the Settling States still
factored in their AI/AN populations in determining the amount of MSA
compensation each state would receive from tobacco manufacturers.!’
While tribal sovereignty generally exempts tribal entities from state law
(such as tobacco taxation), tribes are still competing participants in the
tobacco market and bear significant health cost burdens related to commer-

189. SeeBenjamin Alamar & Stanton A. Glantz, 10bacco Industry Profits from Smoking Images in the Movies,
117 Pepiarrics 1462 (2006); Madeline Dalton etal., Effect of Viewing Smoking in Movies on Adolescent
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commission-smokeless-tobacco-report/ftc_smokeless_tobacco_report_2017.pdf; Economic Trends
in Tobacco, C1RS. FOR Disease CONTROL, https://www.cdc.gov/tobacco/data_statistics/fact_sheets/
economics/econ_facts/index.htm (last reviewed May 18, 2020) (“In 2018, tobacco companies spent
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cial tobacco use.'”” Excluding Tribal Nations from MSA negotiations has
resulted in enforcement confusion on the part of federal agencies, who mis-
takenly believe tribes are committing “MSA fraud” by failing to remit state
escrow payments,'® spawning several tribal lawsuits.!”” Much of this con-
troversy might have been avoided if tribes had been given a seat at the table
in the MSA negotiation process and benefited directly from MSA payments.

5. Legal immunity results in Big Tobacco expansion

The MSA has also been criticized for shielding the tobacco industry from
future lawsuits by Settling States and related public entities'® and for essen-
tially granting a monopoly to the largest tobacco companies by preserving
their market share!”—all of which has enabled the industry to thrive, con-
solidate, and expand its operations into developing countries such as China
and India.?®® As one researcher put it, “Beleaguered in America, the Marl-
boro Man has simply sought out new Marlboro countries.”*’! Moreover, the
industry has avidly entered into the burgeoning market of e-cigarettes and
nicotine delivery devices. Major recent tobacco company investments in
e-cigarette firms, such as Altria’s 2018 purchase of 35% of Juul Labs, Inc. for
$12.8 billion,?*? reveal the industry’s determination to continue to produce
and promote nicotine products that will addict new generations of users.?%
For tobacco control advocates who fault the MSA for failing to have extracted
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sufficient concessions from the tobacco industry, who believe that providing
legal immunity to the industry was a fatal flaw, and who recall that tobacco
stocks rallied at the endorsement of the 1998 agreement, the growth of and
the singular power of the industry and its global investments confirms their
greatest fears.?%4

V. Conclusion

‘The MSA is not without its critics. It has been viewed as a squandered oppor-
tunity to curb cigarette use’”> and a missed “opportunity to build a sustain-
able tobacco control (or broader public health) infrastructure.”?%¢ It has been
faulted for creating “client states” dependent on settlement payments and
decried for shifting tobacco-related health costs to individual smokers rather
than companies.?’” It has been disparaged as “a pale reflection” of the ear-
lier global settlement, which had more robust tobacco control restrictions.?%
Many of these criticisms have merit. Still, it is worth remembering that the
original agreement had limited goals. States sued the tobacco companies to
recoup billions of dollars their governments had spent treating people with
smoking-related illnesses. The litigation was not intended to help individual
injured smokers get health care, curb all cigarette use, or put the tobacco
industry out of business.

It is true that while the MSA provides states with massive annual pay-
ments, only a small portion of these funds relieve the social and financial
burden caused by smoking or help in any systematic way to reduce the
prevalence of tobacco use within the recipient states. In hindsight, given
the almost universal diversion of MSA funds to non-public health areas,
it is tempting to ask the question raised by legal scholar Micah Berman:
“What if the MSA had mandated that the funds be used in a particular
way, rather than merely placing aspirational language in the ‘whereas’
clauses?”?” Requiring, however, state legislatures to allocate settlement
funds for tobacco prevention could have had separation-of-powers implica-
tions with the executive branches (the attorneys general) in effect exercising
the legislative power to appropriate funds, and many attorneys general at the
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time questioned their legal authority to compel a legislature to spend state
money for a particular purpose.?!

Despite its shortcomings, the MSA remains a remarkable achievement. It
has been described as “represent[ing] one of the largest liability settlements
ever reached, and, perhaps more profoundly, the most public admission of
collusion and guilt in the history of the tobacco industry.”*'! Growing aware-
ness of the tobacco industry’s deceit and deception, as exposed in industry
documents, along with voluminous medical evidence on the health risks of
tobacco use, have led to a shift in public opinion toward tobacco use and
contributed to more restrictive and aggressive state tobacco control policies,
including a proliferation of smoke-free laws.?!? Moreover, the disclosure of
industry documents—first by the Minnesota Tobacco Settlement and later
by the MSA—provided tobacco litigants with evidence-based research to
support class action and individual lawsuits.?!® For smokers seeking mon-
etary relief for their injuries, the states’ litigation opened a treasure trove of
evidence in millions of publicly available industry documents.?! In the years
since, tobacco litigants have relied on the incriminating evidence revealed in
these documents to bring multiple individual suits against the industry, with
many plaintiffs—including those in Oregon?® and California?!®—winning
substantial verdicts.?"”

Coming on the heels of decades of failed tobacco lawsuits, the MSA served
as a dramatic reminder of the power of litigation to effect public health policy
change. As the largest civil litigation settlement in history, it opened the
door to future major tobacco regulation and ongoing federal, state, and local
tobacco policy work and litigation. The MSA chastened the tobacco indus-
try; it did not defeat it. Yet that, at the time—for many in tobacco control—
was more than they had ever thought possible.
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